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In the United States District Court, 
Northern District of California, Southern Division 


No. 24039-S 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a national bank- 
ing association, 

Plaintiff, 


igor 


UNITED STATES OF AMERICA, 
Defendant. 


AMENDED COMPLAINT FOR RECOVERY 
OF INCOME TAXES ILLEGALLY AS- 
SHESSED AND COLLECTED 


Comes now the plaintiff and for cause of action 
against the defendant alleges: 


First Cause of Action 
i. 


This action arises under the Internal Revenue 
laws of the United States; it is brought pursuant to 
the provisions of Section 24 of the Judicial Code, 
U.S. C., Title 28, Sec. 41 (20) for the recovery of 
income taxes erroneously and illegally collected 
from the plaintiff as nereinafter more fully appears. 


Lh. 


The plaintiff is a national banking association 
organized and existing under and by virtue of the 
laws of the United States of America. Its principal 
place of business is in the City and [1*] County of 


“Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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San Francisco, State of California, and in the 
Northern District of California, Southern Division. 


ale 


That at all times herein mentioned defendant was 
and now is a sovereign body politic by whom, 
through its agents, the taxes for which refund 1s 
hereby sought were erroneously and legally as- 
sessed and collected. The taxes herein sought to be 
recovered were paid to Clifford C. Anglim, the then 
Collector of Internal Revenue for the First District 
of California. Said Clifford C. Anglim is no longer 
in office as Collector of Internal Revenue. 


IV. 


Plaintiff duly filed its income tax return for the 
ealendar year 1938, reporting thereon a net income 
of $12,085,924.40 and a tax of $697,171.74, which tax 
was duly paid to the said Clifford C. Anglim, the 
then Collector of Internal Revenue for the First 
District of California. 

In 1942 the Commissioner of Internal Revenue 
investigated plaintiff’s tax return and made certain 
adjustments of said tax return, increasing plain- 
tiff’s net income for said year 1938 to $13,044,356.88. 
As the result of these adjustments the Commissioner 
of Internal Revenue determined plaintiff’s tax ha- 
bility for said year to be $855,792.20, indicating a 
deficiency in tax due from plaintiff of $158,620.46. 
This tax deficiency, together with interest thereon in 
the amount of $28,254.00, was assessed by the Com- 
missioner of Internal Revenue against the plaintiff 
in March, 1942, and was paid by plaintiff to the 
said Clifford C. Anglim, the then Collector of In- 
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ternal Revenue, on March 17, 1942. Though plaintiff 
agreed to the assessment of this tax deficiency, and 
paid it, plaintiff reserved the right to contest the 
adjustments made by the Commissionev of Internal 
Revenue, and svecifically the depreciation adjust- 
ment, and reserved the right to file claim for [2] 
refund for any tax which it might have overpaid 
for said year 1938. 
V. 

One of the adjustments made by the Commis- 
sioner of Internal Revenue as the result of his 
investigation of plaintiff’s tax return, as aforesaid, 
was the disallowance of $279,384.22 of the deduc- 
tion claimed by plaintiff as depreciation on its fur- 
niture and fixtures used in its business. Plaintuf 
had claimed a deduction on its return for said de- 
preciation of $660,146.37 and the Conmnisstoner 
allowed $380,762.15, disallowing the diitference of 
$279,384.22 as aforesaid. 


Wir 


Prior to December 31, 1931, plaintiff had been 
deducting on its income tax returns the same 
amount of depreciation which it charged off on its 
books. As to furniture and fixtures, it was com- 
puting its depreciation at the rate of 8% per 
annum on the assumption that the furniture and 
hxtures would have an average useful life of 1214 
vears from time of purchase. 

Shortly after December 31, 1931, the plaintiff 
made a survey to investigate the accuracy of its 
depreciation rate, and determined that its rate on 
furniture and fixtures was excessive and that the 
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average useful life of furniture and fixtures on hand 
on December 31, 1931, was 1214 years from that 
date, and of new furniture and fixtures was Jo 
years, and it thereupon changed its depreciation 
rate for bookkeeping purposes and_ thereafter 
charged off of its books a depreciation allowance 
computed by using a rate of 8% on the residual 
value of the furniture and fixtures on hand on De- 
cember 31, 1931, and a rate of 624% on new acquisi- 
tions thereafter. Plaintiff however continued to 
compute its depreciation at the rate of 8% per 
annum on original cost in computing its deduction 
for depreciation claimed on its Income tax return 
for each of the years 1932 to 1937 inclusive. A state- 
ment [3] of plaintiff’s cost of furniture and fixtures 
and the accumulated depreciation thereon as of the 
dates indicated, as reflected on its books, on its 
income tax returns, and in the determination made 
by the Commissioner of Internal Revenue, heretn- 
after referred to, is as follows: 


December 381, December 31, December 31, 
1931 1935 1937 
Cost — per books, per 
tax returns, and per 
Commissioner’s com- 
PWBATIONS ...................- $11,916,844.89 $11,858,527.50 $13,297 ,655.02 
Accumulated depreciation : 
Per books ................ ),004,498.48 7,066,353.07 8,288 320.67 
Per tax return........ D,334,498.48 8,451,154.98 10,074.023.87 
Per Commissioner’s 
computations .... 5,334,498.48 8,451,154.98 9 244 215.23 
Cost less accumulated 
depreciation 
Per Wools -............. 6,5982,346.41 4,792,174.43 0,009 ,334.35 
or toms return........ 6,5982,346.41 3,407,372.52 35223,63 1885 


Per Commissioner’s 
computations .... 6,582,346.41 3,407,372.52 4,053,439.79 
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On its income tax returns for 1938 and 1939 plain- 
tiff deducted the same amount of depreciation as 
was charged off on its books. 


Vit. 


The Commissioner of Internal Revenue deter- 
mined that as of December 31, 1935, all furniture 
and fixtures then on hand had a ten year life from 
that date, and that as of December 31, 1937, the 
life of these same fixtures was redetermined to be 
ten years after December 31, 1937, and he further 
determined that the hfe of all the furniture and 
fixtures acquired after December 31, 1935, had a 
useful life of 1624 years after date of acquisition. 
In applyimg this determination the Commissioner 
of Internal Revenue made the following computa- 
tions. [4] 


(1) He took the residual value (cost less 
accumulated depreciation) as of December 31, 
1935, of furniture and fixtures on hand on that 
date as that value was reflected on plaintiff's 
tax return for the year 1935, and then took 
one-tenth thereof as the depreciation allowance 
thereon for each of the years 1986 and 1937. 
He then deducted the aggregate of the depre- 
ciation allowances so computed for the vears 
1936 and 1937 from the said residual value as 
of December 31, 1935, and thus computed the 
residual value as of December 31, 1937. He 
then took one-tenth of that residual value as 
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the depreciation allowance thereon for each of 
the years 1938 and 1939. 

(2) On furniture and fixtures acquired after 
December 31, 1935, he applied an annual rate 
of depreciation of 6% of the cost thereof, ex- 
cepting for the year of acquisition, in which 
year he allowed depreciation at the rate of 3%. 


We abe 


In the years 1932 to 1935, inclusive, the plaintiff 
sustained net losses, the losses for each of said 
years being in excess of the depreciation reported 
in each such year. 

Lx. 


The Commissioner of Internal Revenue acknowl- 
edges that the depreciation deduction taken by 
plaimtiif on its tax return for each of the years 
1932 to 1935, inclusive, was excessive. In determin- 
ing the furniture and fixtures depreciation deduc- 
tion for the year 1938 and 1939, as hereinbefore 
alleged, the Commissioner of Internal ttevenue 
changed the rate of depreciation used by plaintiff 
for each year 1936 to 1939, inclusive, but made no 
adjustment to restore to the residual value of said 
furniture and fixtures as of December 31, 1935, as 
shown on plaintiff’s tax returns to that date, the 
excessive report of depreciation on said [5] prop- 
erty for the years 1932 to 1935, inclusive. 

The excessive depreciation claimed in the years 
1932 to 1985 was not allowed o1 allowable as a de- 
duction for income tax purposes in those vears. 
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Years before the Commissioner of Internal hev- 
enue made his determination of plaintiff*s deprecia- 
tion allowance as aforesaid, plaintiff had advised 
the Commissioner of Internal Revenue through his 
agents, the office of the Internal Revenue Agent in 
Charge at San Francisco, California that its de- 
preciation deduction taken on its tax return for 
vears after December 31, 1931 was not in accord- 
ance with its books, and was excessive and requested 
the Commissioner of Internal Revenue to recompute 
the depreciation for all years. ‘The Commissioner 
of Internal Revenue, through his said agents, ad- 
vised plaintiff that stnce plaintiff had such large 
1et losses for the years 1932 to 1935, inclusive, that 
no adjustment of the depreciation could result in 
a tax hability for those years, the revision of the 
depreciation schedule for all vears would be de- 
ferred until the audit of a return involving a tax 
hability. Plaintiff relied upon this advice and 
refrained from compiling revised schedules until 
such audit would be made. Thereafter, such audit 
was made when the Commissioner of Internal Rev- 
enue, through his said agents, audited plaintiff's 
tax returns for the years 1936, 1937, 1938, and 1939, 
and plaintiff worked almost a vear with the Internal 
Revenue Agents computing and compiling revised 
depreciation schedules for all years. In said 
schedules there was restored to the residual value 
of plaintiff’s furniture and fixtures as of December 
ol, 1955 the excessive depreciation taken in the 
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vears 1932 to 1935 inclusive, and the residual value 
of said furniture and fixtures as of December 3], 
1935, as recorded on plaintiff’s books and records, 
was accepted [6] as the correct residual value on 
that date. After said revised schedules were com- 
pleted, the Commissioner of Internal levenue 
ruled that plaintiff was not entitled to restoration 
of the excessive depreciation taken on its tax re- 
turns in the years 1932 to 1935, inclusive, and he 
thereupon rejected the revised depreciation sched- 
ules and made the determination hereinbefore 
alleged. ‘The said revised schedules showed a de- 
preciation allowance for furniture and fixtures of 
$491,546.70 for the year 1938 and $530,503.05 for 
the year 1939. In his final determination herein- 
before alleged, the Commissioner of Internal Rev- 
enue used the same rates of depreciation as were 
used in the rejected revised schedules but applied 
them on a lower residual value for furniture and 
fixtures on hand on December 31, 1935. 

The average useful life of furniture and fixtures 
used by plaintiff in its business is 15 vears from 
date of acquisition. 


A. 


The residual value of plaintiff’s furniture and 
fixtures on December 31, 1985 is the residual value 
as reflected in its books and records on that date. 
Furniture and fixtures on hand on that date had 
a remaining useful life of 10 vears from that date. 
Plaintiff has no objection to the Commissioner’s 
determination that the furniture and fixtures on 
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hand on that date had a useful life of 10 years from 
that date, but alleges that the Commissioner erred 
in computing the depreciation allowance thereon 
for the years after 1935 by applying a 10% rate 
to the residual values as shown on the tax return for 
1935, and the Commissioner should have restored 
to said residual value the excessive ‘depreciation 
reported on the returns for 1932 to 1935 and should 
have used the residual value as shown by plaintiff’s 
books. 
Xabl., 


The reasonable allowance for depreciation on 
plaintiff’s [7] furniture and fixtures for the year 
1938 is at least $660,146.37 and plaintiff is entitled 
to deduction of these amounts in computing its 
taxable net income for the said years. 


6 SUE 


During the year 19388 plaintiff owned certain 
buildings which it used in connection with its busi- 
ness as bank premises. The reasonable allowance 
for the depreciation of said buildings during the 
year 1938 was $368,953.22. In its income tax re- 
turn for the year 1938 plaintiff took a deduction 
for the depreciation of only $318,743.70 whereas 
it was entitled to take and should have taken a de- 
duction for the depreciation of said buildings in 
the amount of $368,953.22. As the result of its 
failure to deduct the full amount of the depreciation 
which was allowable for said buildings, plaintiff 
inadvertently and erroneously overstated its net 
income for the year 1938 by the amount of $50,- 
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209.52 and overstated its income tax hahbihty for 
the vear 1938 by the amount of $8,284.57. In re- 
determining plaintiff’s net income and tax Nability 
for the year 1938, as aforesaid, the Commissioner 
of Internal Revenue made no adjustment in the 
deduction of $318,748.70 taken for depreciation of 
bank premises. 
EY. 


On March 14, 1942 the plaintiff made and filed its 
written claim for refund of income taxes for the 
calendar year 1938 in the amount of $115,000.00 or 
such greater amount as is legally refundable. On 
April 25, 1942 the plaintiff made and filed a 
further written claim for refund of mcome taxes 
overpaid by it for the calendar year 1938 in the 
amount of $273,620.46, or such greater amount as 
is legally refundable, and in said claim plaintiff 
incorporated by reference the earlier claim filed as 
hereinbefore stated. Said claims were filed with 
defendant by the filing of them with the then Col- 
lector of Internal Revenue [8] of the said First 
District of California according to the provisions 
of the law in that regard and the regulations of 
the Secretary of the Treasury established in pur- 
suance thereof. Plaintiff alleged in said claims 
the same contention, grounds and facts as herein- 
before alleged, as well as other contentions not in- 
cluded in the subject matter of this proceeding. Of 
the total amount of refund claimed, an amount of 
$54,382.97 is applicable to the cause of action pre- 
sented herein. Copies of said claims are attached to 
the original Complaint filed herein as Exhibits A 
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and B and are by this reference hereby made a 
part hereof the same as though fully set forth 
‘herein. The said refund claims were rejected on 
April 4, 1944 by the defendant through the Com- 
missioner of Internal Revenue. Gopy of the notice 
of rejection is attached to the original Complaint 
herein as Exhibit C and is by this reference made 
a part hereof the same as though fully set forth 
herein. 
XY. 

No part of the total tax collected from plaintiff 
by defendant, as aforesaid, as income taxes for 
the calendar year 1938, has been repaid or refunded, 
and $54,382.97 of the amounts collected, together 
with interest thereon from the dates of payment 
thereof, is due and owing from defendant to plain- 
Tae. 

XVI. 

That no other action has been had on said refund 
claims (or either of them) here sued upon, in Con- 
press or any department of the Government or any 
Court; that plaintiff is the sole owner of said claim 
here sued upon and is therefore justly entitled to 
the amount herein claimed from said defendant. 

yA LE 

The Commissioner of Internal Revenue at all 
times mentioned in this proceeding and in all ac- 
tions taken by him directly or through his agents, 
as described in this proceedings, was acting [9] 
as an officer of the United States, duly qualified 


and appointed to act for and on behalf of the 
United States. 
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Second Cause of Action 


For another, further and second cause of action 
herein, plaintiff alleges: 


I. 


Plaintiff realleges all of paragraph I, Il, Lil, VI, 
VII, VIII, IX, X, XI, XVI and XVII of the first 
cause of action herein and makes the same a part 
of this second cause of action, the same as if fully 


set forth herein. 
le 


Plaintiff duly filed its income tax return for the 
calendar vear 1939, reporting thereon a net income 
of $10,006,392.07 and a tax of $562,447.33, which 
tax was duly paid to the said Clifford C. Anglim, 
the then Collector of Internal Revenue for the First 
District of California. 

In 1942 the Commissioner of Internal Revenue 
investigated plaintiff’s tax return and made certain 
adjustments of said tax return, increasing plain- 
tiff’s net income for said year 1939 to $10,592,673.48. 
As the result of these adjustments the Commis- 
sioner of Internal Revenue determined plaintiff’s 
tax liability for said year to be $659,924.79, indicat- 
ing a deficiency in tax due from plaintiff of $97,- 
477.46. This tax deficiency, together with interest 
thereon in the amount of $11,514.35, was assessed 
by the Commissioner of Internal Revenue against 
the plaintiff in March, 1942, and was paid by plain- 
tiff to the said Chfford C. Anglim, the then Col- 
lector of Internal Revenue, on March 17, 1942. 
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tax deficiency, and paid it, plaintiff reserved the 
right to contest the adjustments made by the Com- 
missioner of Internal Revenue, and specifically the 
depreciation adjustment, and reserved the right to 
file claim [10] for refund for any tax which it 
nught have overpaid for said year 1939. 


LU. 


One of the adjustments made by the Commis- 
sioner of Internal Revenue as the result of his 
investigation of plaintiff’s tax return as aforesaid, 
was the disallowance of $275,267.78 of the deduction 
claimed by plaintiff as depreciation on its furniture 
and fixtures used in its business. Plaintiff had 
claimed a deduction on its return for said deprecia- 
tion of $694,986.26 and the Commissioner allowed 
$419,718.48, disallowing the difference of $275,- 
267.78, as aforesaid. 


ry. 


The reasonable allowance for depreciation on 
plaintift’s furniture and fixtures for the year 1939 
is at least $694,986.26 and plaintiff is entitled to 
deduction of these amounts in computing its taxable 
net income for the said years. 


Vie 


During the year 1939 plaintiff owned certain 
buildings which it used in connection with its busi- 
ness as bank premises. The reasonable allowance 
for the depreciation of said buildings during the 
year 1939 was $340,338.96. In its income tax re- 
turn for the year 1939 plaintiff took a deduction 
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for the depreciation of only $309,357.10 whereas 
it was entitled to take and should have taken a 
deduction for the depreciation of said buildings im 
the amount of $340,338.96. As the result of Its 
failure to deduct the full amount of the depreciation 
which was allowable for said buildings, plaintuf 
inadvertently and erroneously overstated its net 
income for the year 1939 by the amount of $80,- 
981.86 and overstated its income tax Hability for 
the year 1939 by the amount of $5,112.01. In re- 
determining plaintiff’s net income and tax hability 
for the year 1939, as aforesaid, the Commisslone7 
of [11] Internal Revenue made no adjustment m 
the deduction of $309,357.10 taken for depreciation 
of bank premises. 


VI. 


On April 25, 1942 plaintiff made and filed its 
written claim for refund of income taxes overpaid 
by 1¢ for the calendar year 1939 in the amount of 
$97,477.46 or such greater amount as is legally 
refundable. Said claim was filed with defendant 
by the filing thereof with the then Collector of 
Internal Revenue of said First District of Cali- 
fornia, according to the provisions of law in that 
regard and the regulations of the Secretary of the 
Treasury established 1m pursuance thereof. Plain- 
tiff alleged in said claim, as the basis thereof, the 
same grounds and facts as hereinbefore alleged. 
Of the total amount of refund claimed, the amount 
of $50,531.19 is applicable to the cause of action 
presented herein. <A full, true and correct copy 
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of said claim is attached to the original Complaint 
fled herein as Exhibit D and is by this reference 
herepy made a part hereof the same as though fully 
set forth herein. The said refund claim was re- 
jected by the defendant on April 4, 1944 through 
the Commissioner of Internal Revenue. Copy of 
the notice of rejection is attached to the original 
Complaint herein as Exhibit C and is by this ref- 
erence made a part hereof the same as though fully 
set forth herein. 
VARI. 


No part of the total tax collected from plaintift 
by defendant, as aforesaid, as income taxes for 
the year 1939, has been repaid or refunded, and 
$50,531.19 of the amounts collected, together with 
interest thereon from the dates of payment thereof, 
is due and owing from defendant to plaintiff. 

Wherefore, plaintiff prays that it have and re- 
cover from defendant the sum of $54,382.97 as in- 
come taxes erroneously and ilegallv collected from 
it for the year 1938, the sum of [12] $50,531.19 as 
income taxes erroneously and illegally collected 
from it for the year 1939, together with interest on 
said sums as provided by law, costs of suit herein, 
and such other and further relief as the Court may 
deem proper in the premises. 


/s/ GEORGE H. KOSTER, 
Attorney for Plaintiff. 
Of Counsel: 
BAYLEY KOHLMETIER, 
300 Montgomery Street, 
San Francisco, California. 
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State of California, 
City and County of San Francisco 


SS. 


R. P. A. Everard, being first duly sworn, deposes 
and says: 


That he is an officer, to wit, Vice-President and 
Cashier of Bank of America National Trust and 
Savings Association, plaintiff herein; that he has 
read the foregoing complaint and knows the con- 
tents thereof; and that the same is true of his own 
knowledge, except as to matter therein stated upon 
information and belief, and as to those matters he 
believes it to be true. 


he P. wa. HVERARD. 


Subseribed and sworn to before me this 25th day 
of October, 1945. 


[Seal ] JOHN F. BURNS, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires April 12, 1949. 


[Endorsed]: Filed Nov. 27, 1945. [13] 
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Title of District Court and Cause. | 


ANSWER TO AMENDED COMPLAINT 


‘he defendant, United States of America, comes 
now by its attorney, Frank J. Hennessy, United 
States Attorney for the Northern District of Cali- 
fornia, and for answer to the amended complaint 
aver as follows: 


As to First Cause of Action 
Li 


Admits the allegation that this action arises under 
the Internal Revenue laws of the United States 
and that it is brought under the provisions of Sec- 
tion 24 of the Judicial Code, 28 U.8.C., 1940 ed. 
Sec. 41 (20) for the recovery of income taxes paid, 
but denies the other allegations contained in para- 
graph I of the amended complaint. 


Le. 


Admits the allegations contained in paragraph 
II of the amended complaint. [14] 


ge 


For answer to the allegations contained in para- 
graph III of the amended complaint defendant 
admits that the taxes herein sought to be recovered 
were paid to Clifford C. Anglin, the then Collector 
of Internal Revenue for the First District of Cali- 
fornia and the said Clifford C. Anglin was no longer 
in office as Collector of Internal Revenue when this 
action was begun; and denies all other allegations 
in said paragraph. 
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The allegations contained in paragraph IV of the 
amended complaint are admitted. 


V. 


The allegations contained in paragraph V of the 
amended complaint are admitted. 


VI. 


For answer to the allegations contained in para- 
graph VI of the amended complaint the defendant 
admits and/or avers as follows: 


(a) That prior to December 31, 1931, plaintiff 
had been deducting on its income tax returns the 
same amount of depreciation which it had charged 
off on its books as to furniture and fixtures; (b) 
that for each of the years 1932 to 1935, inclusive, 
plaintiff deducted on its income tax returns for 
depreciation on its furniture and fixtures amounts 
in excess of the amounts charged off upon its books 
annually as depreciation upon the same properties; 
(ce) that plaintiff did likewise for each of the years 
1936 and 1937; (d) that plaintiff on its income tax 
returns for the years 1938 and 1939 now in ques- 
tion deducted the same amount of depreciation on 
furniture and fixtures as was charged off on its 
books for those two years; and (e) that defendant 
is without knowledge or information sufficient to 
form a belief as to the truth of the other averments 
contained in said paragraph of the amended com- 
plaint. Defendant avers that the deductions 
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claimed on plaintiff's returns for the years 1933 and 
1939 are excessive as it more fully pointed out here- 
inafter. [15] 

VI. 


Defendant admits the allegations contained in 
paragraph VII of the amended complaint but 
denies that the Commissioner failed to allow reason- 
able and sufficient deductions for depreciation of 
furniture and fixtures of the plaintiit for either of 
sald taxable vears 193885 and 19389 when all of the 
factors properly entered into the computation of 
said depreciation deductions are taken into con- 
sideration. 

Werf. 


Defendant admits the allegations contained in 
paragraph VIIT of the amended complaint. 


IX. 


The defendant denies the allegations contained 
in paragraph IX of the amended complaint except 
it admiis that the Commissioner of Internal Rey- 
enue changed the rate of depreciation used by 
plaintiff for the years 1938 and 1939 now in ques- 
tion and also for the years 1936 and 1937 (if this 
latter fact be material) and also admits that the 
Commissioner made no adjustment to the deprecia- 
tion bases of plaintiff’s furniture and fixtures to 
restore to their residual value as of July 31, 1935, 
any depreciation claimed on its returns and allowed 
by the Commissioner for the years 1952 to 19335, 
inclusive. 
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For answer to the allegations contained in para- 
graph X of the amended complaint defendant (a) 
admits and avers that the Commissioner of Internal 
Revenue ruled in his audit of plaintiff’s mcome 
tax returns for the years 1936-1939, inclusive, that 
plaintiff was not entitled to have restored to the 
residual value or base of plaintiff’s furniture and 
fixtures as of December 381, 1935 any amount 
claimed in his tax returns and allowed by the Com- 
missioner as deductions for depreciation upon fur- 
niture and fixtures for any prior tax years 
1932-1935, even though such deductions claimed and 
allowed for those vears exceeded the amounts of 
depreciation as to furniture and fixtures charged 
off upon the plaintiff’s books for the same years; 
(b) admits that under the Commissioner’s revised 
depreciation schedule, allowances of depreciation 
for furniture and fixtures were made by the Com- 
missioner in [16] his final determination in the 
sums of $380,762.15 for the year 1938 and $419,- 
718.48 for the vear 1939; (c) denies that this de- 
fendant is in anv way bound by any depreciation 
schedules prepared by subordinates of the Com- 
missioner which the Commissioner refused to ap- 
srove or accept as his final determination in the 
matter: (d) denies that such schedules prepared 
by the Commissioner’s subordinates to the extent 
that they were disapproved by the Commissioner 
are either relevant or material; and (e) denies that 
the final allowances of depreciation as approved by 
the Commissioner are either erroneous, Inadequate 
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or fail in any way to meet the applicable statutory 
requirement for reasonable allowance of deprecia- 
tion with respect to property used in plaintif’s 
business under all of the facts and circumstances 
of the particular case. Defendant is without 
knowledge or information sufficient to form a belief 
as to the other allegations contained in paragraph 
X of the amended complaint. 


1. 


Defendant denies the allegations contained in 
paragraph XI of the amended complaint. 


Kut. 


Defendant denies the allegations contained in 
paragraph AIT of the amended complaint. 


XII. 


‘he allegations contained in paragraph Xill of 
the amended complaint are denied except it 1s ad- 
mitted that: During the year 1938 piaintiff owned 
certain buildings which it used in connection with 
its business as bank premises. In its income tax 
return for the year 1988 plaintiff took a deduction 
for depreciation (on such buildings) of only $318,- 
743.70. In redetermining plaintiff’s net income and 
tax hability for the year 1938, the Commissioner of 
Internal Revenue made no adjustment in the de- 
duction of $318,743.70 later for depreciation of bank 
premises. 

XIV. 

Defendant admits the allegations contained in 

paragraph XIV of the amended complaint. [17] 
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ey. 
Defendant denies the allegations contained in 
paragraph XV of the amended complaint except 
that it is admitted that no part of the income tax 


collected from plaintiff by defendant for the year 
1938 has been refunded or repaid to plaimtiff. 


OY M. 


Defendant denies the allegations contained in 
paragraph AVI of the amended complaint except 
that it is admitted that no other action (other than 
rejection of the claim for refund by the Commis- 
sioner of Internal Revenue) has been had on plain- 
tiff’s refund claims for the year 1938 (on either of 
them), either in Congress or in any department of 
the government or in any court. 

For further answer to paragraph XVI of the 
amended complaint defendant avers (a) that on 
March 21, 1940, the Commissioner of Internal Rev- 
enue issue a statutory notice proposing to assess 
certain deficiencies with respect to plaimtiff’s im- 
come tax returns for the years 1936 and 1937; (b) 
that said proposed deficiency assessments for these 
two years prior to the period now in controversy 
were based in part upon the Commissioner’s re- 
adjustment of the residual value of plaintiff’s 
furniture and fixtures as of December 31, 1935 for 
the purpose of computing depreciation allowances 
thereon subsequent to said date, the propriety of 
which adjustments of plaintiff’s same depreciation 
bases has been put in question by plaintiff in this 
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proceeding; (c) that in June, 1940, plaintiff filed 
a petition with the United States Board of ‘lax 
Appeals (now United States Tax Court) for a re- 
determination of said deficiencies, which petition 
was doeketed by that tribunal under its number 
103396; (d) that in said petition for redetermina- 
tion of its 1986 and 1937 income tax liability the 
plaintiff challenged the propriety of both the re- 
computation of its depreciation bases as of Decem- 
ber 31, 1935, and determination of the period of 
useful life of said properties as used by the Com- 
missioner in computing the deduction for deprecia- 
tion upon furniture and fixtures for the years 1936 
and 1937; (e) that [18] the Commissioner in his 
answer denied the existence of any error, impro- 
priety or inadequacy in his recomputation of plain- 
tift’s depreciation bases as of December 31, 1935 
or otherwise entering into his allowance of de- 
ductions for depreciation upon plaintiff’s furniture 
and fixtures for the years 1936 and i937; (f) that 
said proceeding was by stipulation of the parties 
disposed of by the Tax Court of the United States 
entering on August 31, 1946, a determination ‘‘That 
there are deficiencies in income tax of $260,709.60 
and $2,325.09 for the years 1936 and 1937"’; (¢) 
that such final determination entered by the Tax 
Court of the United States is binding and conclusive 
to the extent that the same questions of fact and 
issues of law are material to the determination 
herein of plaintiff’s disputed depreciation dedue- 
tions upon furniture and fixtures for the vears 
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1938 and 1939 with respect to the residual value 
on depreciation bases of plaintiff’s furniture and 
fixtures as of December 31, 1935 and the remaining 
period of useful life of said assets as of that date 
for the purpose of determining the bases of de- 
preciation for the years 1936 and 1937 recognized 
by the Tax Court of the United States pursuant 
to its order of August 31, 1945. 


XVII. 


Defendant admits the allegations contained in 
paragraph XVII of the amended complaint. 


As to the Second Cause of Action 


For answer to plaintiff’s second cause of action 
defendant avers: 


I. 


For answer to paragraph I of the second cause 
of action in which plaintiff realleges ail of para- 
coisa, tie TET, VI, VIL, Vibl, TX, x4, Xt 
XVI and XVII of the first cause of action herein 
defendant realleges, admits, denies, or explains 
same as set forth in the corresponding paragraphs 
of its answer to plaintiff’s first cause of action as 
fully and completely as if fully set forth herein. 


Ie: 


Defendant admits the allegations contained in 
paragraph II of the second cause of action in the 
amended complaint. 
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‘i. 


Defendant admits the allegations contained in 
paragraph IIT of the second cause of action in the 
amended complaint. 


lave 


Defendant denies the allegations contained in 
paragraph IV of the second cause of action in the 
amended complaint. 


Lf 


he allegations contained in paragraph V of the 
second cause of action in the amended complaint 
are denied except it is admitted that: During the 
year 1939 plaintiff owned certain buildings which 
it used in connection with its business as bank 
premises. In its income tax return for the year 1939 
plaintiff took a deduction for the depreciation of 
$309,357.10. In redetermining plaintiff’s net income 
and tax liability for the years 1939, the Commis- 
sioner of Internal Revenue made no adjustment in 
the deduction of $309,357.10 taken for depreciation 
of bank premises. 


VI. 


Defendant admits the allegations contained in 
paragraph VI of the second cause of action m the 
amended complaint. 


VIL. 


Defendant denies the allegations contained in 
paragraph VII of the second cause of action in the 
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amended complaint except that it is admitted that 
no part of the sum of $97,477.46 collected from 
plaintiff by defendant as 1939 income tax has been 
repaid or refunded to plaintiff. 


% * % % % % 7 


For further answer to both causes of action m 
the amended complaint defendant denies specifically 
that the allowances made in the Commissioner’s 
final determination of plaintiff’s deductions for de- 
preciation of its buildings, furniture and fixtures 
for the years 19388 and 1939 are either erroneous 
or madequate, and denies all allegations in the 
amended complaint not hereinbefore specifieally de- 
nied, admitted or explained; and dentes further that 
it is indebted to plaintiff In any amount whatever 
with respect to the matters herein complained of. 


Wherefore, defendant demands judgment dis- 
missing the amended complaint herein and for its 
lawful costs and disbursements in this action. 


Dated at San Francisco, December ............ , 1945. 
FRANK J. HENNESSY, 
United States Attorney. 
by /s/ WILLIAM KE. LICKING. 
[Endorsed]: Wiled Dec. 12, 1945. [21] 
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STIPULATION OF FACTS No. 1 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, through their respective 
counsel, that the following facts shall be taken as 
true, provided, however, that this stipulation shall 
be without prejudice to the rights of either party 
to introduce other and further evidence not incon- 
sistent with the facts herein stipulated to be taken 
as true and to object at the trial of this case to any 
of the facts stipulated as being irrelevant or im- 
material. 

1. After a tax return is filed with the office of 
the Collector of Internal Revenue, it is forwarded 
to the Bureau of Internal Revenue at Washington, 
D. C. (office of the Commissioner of Internal Rev- 
enue), where it is recorded; and {22} where the re- 
turn shows large amounts of gross income as the 
tax returns of the Bank of America N. VT. @ S. A.., 
it is sent to the office of the Internal Revenue 
Agent in Charge in the districts in which the prin- 
cipal office of the taxpayer is located, which, in the 
ease of the Bank of America N. T. & 8. A., is in 
San Francisco, California. 

2. ‘The office of the Internal Revenue Agent in 
Charge will survey the return and cither send it 
back to the Bureau of Internal Revenue, herein- 
after referred to as ‘‘Bureau,’’ or have it exnmined 
and audited by an Internal Revenue Agent. 

3. ‘Chere is no statutory provision authorizing 
the filing of amended returns. As a matter of prac- 
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tice, when amended returns are fled by any tax- 
payer, such returns are considered to any extent 
appropriate to a correct determination of the tax- 
payer’s liability within the statutory period of linui- 
tation; or the Bureau will effect the correction 
through the audit of the return by the Interna! 
Revenue Agent’s Office, as hereinafter explained. 

4. Under the so-called decentralization proce- 
dure, effective on and after July 1, 1938, for audit- 
ing tax returns, it is the duty of the Interna] Rev- 
enue Agent’s Office to (a) examine and audit the 
return, (b) determine the facts regarding any items 
reported on the return, (c) propose adjustments to 
correct any items erroneously reported, (d) to issue 
preliminary audit and deficiency letters in the name 
of the Commissioner of Internal Revenue under 
Section 272(a)(1) of the Internal Revenue Code 
and (e) to perform such other duties as may be 
delegated to it by the Commissioner of Interna! 
Revenue. 

Do. It is the general procedure since 19388 that 
when a tax return assigned to an Interna] Hevenue 
Agent for audit involves [23] a large deduction for 
depreciation, an Hngineer Revenue Agent attached 
to the Agent’s Office, may investigate the deduction 
and prepare a report, giving the facts involved as 
to the basis, rates, and other factors to be considered 
in the computation of the depreciation allowance, 
and make recommendations as to the correction of 
any improper depreciation deduction. A report of 
the Engineer Revenue Agent must then be sent to 
the Engineering and Valuation Division of the 
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Bureau for review. The Engineering and Valuation 
Division ordinarily accepts the facts as reported by 
the Engineer Revenue Agent as a basis for review 
and will either accept the report or recommend 
changes where they take exception to the Engineer’s 
conclusion or application of the law. When an En- 
gineer Revenue Agent’s report is finally approved, 
it is transmitted to the Internal Revenue Agent to 
whom the return is assigned for audit and he pro- 
eeceds with the general audit of the return. 

6. It is the general practice that when a tax re- 
turn shows a large loss and an Internal Revenue 
Agent proceeds far enough in his audit to develop 
the fact that no tax Hability exists for the period 
then under examination, the agent submits a report 
to the Internal Revenue Agent in Charge to that 
effect. 

The report and the return after review and ap- 
proval of the report in the office of the Internal 
Revenue Agent in Charge are transmitted to the 
Bureau with a recommendation that the return be 
accepted as filed. The taxpayer is not given copies 
of the report and recommendation. 

ba. If at any time within the applicable statute 
of limitations adjustments mav be developed which 
might overcome the loss, the Internal Revenue 
Agent may reaudit the [24] case and make all 
proper adjustments. Also, if at any later date the 
net loss should become important as a net loss earry- 
over under Section 122 of the Internal Revenue 
Code, the Internal Revenue Agent may reaudit the 
return and make all proper corrections, including 
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the correction of the depreciation deduction, to ce- 
termine the correct net loss for the year. 


7. Ifthe Agent in his audit proposes any adjusi- 
ment to correct alleged errors in the return, and 
proposes a tax as a result thereof, a report of his 
findings is given to the taxpayer. If the taxpayer 
and the Agent cannot agree as to the correctness of 
the proposed adjustments, the Internal Nevenue 
Agent in charge is authorized to, and does, issue 1n 
the name of the Commissioner of Internal Revenue 
a deficiency letter under the provisions of Section 
272(a) of the Internal Revenue Code, and this o¢- 
curs usually before there is any submission of the 
case to the Bureau. After the deficiency letter is 
issued the taxpayer may request a review by an- 
other division of the Bureau of Internal Revenuc, 
known as the Technical Staff, which has authority 
to make a final closing of the case in-behalf of the 
Commissioner of Internal Revenue, or the taxpayer 
may appeal to The Tax Court of the United States, 
or the taxpayer may pay the proposed tax, file claim 
for refund and upon its rejection, sue for refund in 
the Federal courts. 


8. If the taxpayer and the Agent agree upon his 
proposed adjustments, the files, which consist of the 
tax return, the Agent’s report, the Engineer Rev- 
enue Agent’s report, 1f one was made, and other 
papers pertinent to the case, if any, other than the 
Agent’s working papers, after approval in the 
Office of the Internal Revenue Agent in Charge, are 
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transmitted to the Bureau tor review, known a 
‘“nost-review.’’? [25] 


9. Under the decentralization procedure of 
auditing tax returns, the Bureau’s duties are pri- 
marily (a) maintaining uniformity of practice in 
field divisions throughout the country by the issu- 
ance of office orders, memoranda, manuals of direc- 
tion, and letters of advice in particular instances, 
by the organization within the Bureau of special 
divisions to pass upon and give advice to the field 
offices on special questions such as the organization 
of the Engineering and Valuation Division to pass 
upon questions involving depreciation. and (b) the 
post-review of cases transmitted from the eld 
Agent’s Offices. 


10. Post-review is conducted by Audit Review 
Division E of which Mr. J. W. Carter is the Head, 
being the Division which reviews cases coming from 
the California Agents’ Offices. 


11. The Bureau expects the Revenue Agents to 
agree with the taxpayers and their representatives 
in a substantial number of cases, and the practice 
and policy in Washington is not to disturb those 
settlements when, in the judgment of the reviewing 
officers in the Bureau, it is possible to pass them. 
In other words, it is the purpose of the review in 
Washington to approve Revenue Agents’ findings 
and conclusions whenever possible, having deference 
for the law. 


12. When cases referred to in paragraph 6 
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hereof are received by the Bureau for post-revicw, 
they are reviewed, and if approved, they are sent 
to the closed files. 


13. If upon review the Agent’s adjustments are 
questioned, the case is returned to the Agent with 
suggestions for action considered appropriate by 
the Bureau and the Agent may follow these sugges- 
tions or submit further data in support of his onigi- 
nal report but final decision rests with the Bureau’s 
reviewing officers. [26] 


14. Post-review by the Audit Review Division, 
of depreciation deductions or adjustments, is con- 
trolled by the recommendation of the Lingineering 
and Valuation Division of the Bureau as reflected 
in the report of the Engineer Revenue Agent. 


15. The Internal Revenue Agent in ‘ harge is 
an authorized representative of the Commissioner 
of Internal Revenue and excepting as his actions 
are modified or rejected by the Bureau they con- 
stitute the acts of the Commissioner of Iniermal 
Revenue. 


16. The consolidated income tax returms of 
Transamerica Corporation which ineluded the re- 
turns of bank of America N. T.. & S. A., an affil- 
iated company, for the years 1930 to 1933, inelu- 
Sive, were examined by Internal Revenue Agents 
assigned to the Office of the Internal Revenue 
Agent in Charge at San Francisco, California, and 
the returns were transmitted by the Internal Rev- 
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enue Agent in Charge to the Bureau with the rec- 
ommendation that the returns be accepted as filed. 
The procedure outlined in paragraph 6 hereof was 
followed in the examination of these returns. 


17. When the said consolidated returns were re- 
ceived by the Bureau they were reviewed, accepted 
and sent to closed file. 


18. The income tax return of Bank of America 
N. T. & S. A. for the year 19384 was examined by 
an Internal Revenue Agent attached to the Office 
of the Internal Revenue Agent in Charge at San 
Francisco. The return was transmitted by the In- 
ternal Revenue Agent in Charge te the Bureau with 
the recommendation that the return be accepted as 
filed. The procedure outlined in paragraph 6 hereof 
was followed in the examination of that return. 


19. When the said return was received bv the 


Bureau, it was reviewed, accepted and sent to closed 
files. 


20. ‘The income tax returns of Bank of America 
N. T. & 8S. A. for the years 1935 and 1936, which 
both showed net losses, were in 1937 and 1938 
audited by Internal Revenue Agents attached to the 
office of the Internal Revenue Agent in Charge, San 
Francisco, California. The returns were transmit- 
ted by the Internal Revenue Agent in Charge to the 
Bureau with the recommendations that the returns 
be accepted as filed. The procedure outlined in para- 
evaph 6 hereof was followed in the examination of 
these returns. 
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21, Wihenwtae said’ veturms for 1935 and 1936 
were received by the Bureau, they were reviewed, 
accepted and sent to closed files. 


91a. No other action than herein stated has ever 
been taken by the Commissioner of Internal Rev- 
enue with respect to the tax returns of the Bank 
for the years 1930 to 1935, inclusive. 


22. In June, 1989, and after the said return for 
the year 1936 had been sent to closed files as stated 
in the foregoing paragraph hereof, the Internal 
Revenue Agent in Charge at San Francisco, Cali- 
fornia, reaudited the said 1936 return in connection 
with the audit of the plaintiff’s 1937 tax return and 
found sufficient adjustments which, with the correc- 
tion of the depreciation deduction, overeame the re- 
ported loss and resulted in a tax for the year 1936. 
In March, 1940, upon failure of the Agent and the 
taxpayer to agree on all the adjustments, the In- 
ternal Revenue Agent in Charge sent, in the name 
of the Commissioner of Internal Revenue, to the 
taxpayer, a deficiency notice pursuant to Secticn 
272(a) of the Internal Revenue Code showing a 
substantial tax. The taxpayer appealed to the Tax 
Court. This reaudit of the 1936 return did not 
come to the Bureau until 1945 when the proceeding 
before the Tax Court was settled by stipulation. 
While the said proceeding was pending before the 
Vax Court, the teturns for 1936, 1937, 1938, and 
1939 were referred to the Engineer Revenue Agent 
for investigation of the depreciation deductions and 
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the compilation of revised depreciation schedules 
upon the basis of which the correct depreciation 
allowance could be determined. 


23. After about a year of work in the compila- 
tion of revised depreciation schedules mutually sat- 
isfactory to the luingineer Revenue Agent and the 
Bank, the Engineer Revenue Agent transmitted his 
report of his investigation, his work and the pro- 
posed adjustment of depreciation which would re- 
sult therefrom, through the Engineering and Valua- 
tion Division to the Bureau. The Bureau rejected 
the said report and schedules and instructed the 
Engineer Revenue Agent to revise his report. In 
accordance with procedure providing therefor, the 
Internal Revenue Agent in Charge at San Iran- 
cisco and the Kngineer Revenue Agent submitted 
further data in support of the said report and 
schedules but the Bureau adhered to its position. 
The Engineer Revenue Agent thereupon revised his 
repolt accordingly and made the depreciation ad- 
Justments which are the subject of dispute. 


24. ‘The Bureau, in its instructions referred to 
in the previous paragraph hereof, in accordance 
with I. ‘i. 2944 (XIV-2 Cum. Bull. (1935) p. 126) 
ruled that the depreciation deducted hy the Bank 
of America N. T. & S. A. on its tax returns for all 
years prior to 1936 had heen allowed by the Com- 
missioner of Internal Revenue, and that the basis 
for depreciation of the Bank’s depreciable property 
as of January 1, [29] 1936, should be the cost re- 
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duced by the depreciation Cceducted on the tax re- 
Hirtieetosymlrvyears Drior to 1936, and that a gieater 
basis as proposed in the report of the Hneineecr 
Revenue Agent would not be permitted or allowed. 

20. Neither the Audit Review Section nor the 
Engineering and Valuation Division has given any 
consideration to the amended returns filed by the 
Bank of the years 1932 to 1985, in April 1945, cor- 
recting the depreciation deductions taken on the 
original returns for those years. 


Executed this 9th day of April, 1946. 
/s/ GEORGE H. KOSTER, 
Attorney for Plaintiff. 
/s/ FRANK J. HENNESSY, 
United States Attorney, 


/s/ WILLIAM E. LICKING, 
Asst. United States Attorney, 


/s/ FRANK J. READY, 


Special Assistant to the 
Attorney General, 


/s/ RUPPERT BINGHAM, 


Special Assistant to the 
Attorney General, 


Attorneys for Defendant. 
[Endorsed]: Filed April 9, 1946. [30] 
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STIPULATION OF FACTS No. 2 


It Is Hereby Stipulated and Agreed by and be- 
tween the parties hereto, through their respective 
counsels, that m addition to the facts admitted by 
the pleadings, the following facts shall be taken as 
true, provided, however, that this stipulation shall 
be without prejudice to the rights of either party 
to introduce other and further evidence not imcon- 
sistent with the facts herein stipulated to be taken 
as true and to object at the trial of this ease to any 
of the facts stipulated as being irrelevant or in- 
material. 

(1) This action arises under the Internal Reve- 
nue laws of the United States; it is brought pur- 
suant to the provisions of Section 24 (Twentieth) 
of the Judicial Code, U.S.C., 1940 Ed. [31] Title 
28, See. 41(20) for the recovery of mcome taxes 
collected from the plaintiff for the calendar years 
1988 and 1939. 

(2) The plaintiff is a national banking associa- 
tion organized and existing under and by virtue of 
the laws of the United States of America. Its prin- 
cipal place of busmess is In the City and County of 
San Francisco, State of California, and in the 
Northern District of California, Southern Division. 
It operates a branch banking system, having about 
900 branches throughout the State of California, 
and a branch in London, England. 

(3) All of the income taxes involved in this pro- 
ceeding were collected from the plaintiff by defend- 
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ant through its agent, Clifford C. Anglim, the then 
Collector of Internal Revenue for the first District 
of California. The said Clifford C. Anglin was no 
longer in office as Collector of Internal Revenue a 

the time this action was commenced. 

(4) On March 14, 1942, the plaintiff made and 
filed its written claim for refund of Income taxes 
for the calendar year 1938 in the amount of $115,- 
000.00 or such greater amount as is legally retund- 
able. On April 25, 1942, the plaintiff made and filed 
a further written claim for refund of income taxes 
paid by it for the calendar year 1935 in the amount 
of $273,620.46, or such greater amount as is legally 
refundable, and in said claim plaintiff incorporated 
by reference the earlier claim filed, as hereinbefo1e 
stated. On April 25, 1942, plaintiff made and filed 
its written claim for refund of income taxes paid 
by it for the calendar year 1939 in the amount of 
$97,477.46 or such greater amount as is legally re- 
fundable. Said claims were filed with defendant by 
the filing of them with the then Collector of Inter- 
nal Revenue of the said first District of California. 
Plaintiff alleged in said claims the same grounds for 
recovery relied upon in this action, as well as other 
contentions not included in the subject matter of 
this proceeding. Said claims were rejected by the 
Commissioner of Internal Revenue on April 4, 1944. 

The amount of refund claimed in the rerund 
claims for the years 1938 and 1939 include the 
amounts sought to be recovered in this proceeding 
as alleged overpayments of taxes for the years 1938 
and 1939, respectively. ‘he claims attached to the 
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original complaint herein, as Exhibits A, b, and D 
are true copies of the refund clanns filed by the 
plaintiff. 

(9) No part of the total taxes collected from 
plaintiff by the defendant, as income taxes for the 
ealendar years 19388 and 1939 have been repaid or 
refunded to the plaintiff. 

(6) Plaintiff filed its Income tax retuin for the 
calendar year 1935, reporting thereon a net neome 
of $12,085,924.40 and a tax of $697,171.74 which tax 
was paid in equal quarterly installments to the said 
Clifford C. Anglim, the then Collector of Internal 
Revenue for the First District of Califorma. Copy 
of said return is attached hereto as Exhibit 1. 

In 1942 the Commissioner of Internal Revenue 
audited plaintift’s tax return and made certain ad- 
justments of said tax return, increasing plaintiff’s 
net income for said year 1938 to $15,044,356.88. As 
a result of these adjustments the Commissioner of 
Internal Revenue determined plaintiff's tax halnihty 
for said vear to be $855,792.20, indicated a deficiency 
in tax due from plaintiff of $158,620.46. This tax 
deficiency, together with interest thereon in the 
amount of $28,254.00, was assessed by the Commis- 
sioner of Internal Revenue against the plaintiff in 
March, 1942, and was paid by plaintiff to the said 
Clifford C. Anglim, the then Collector of Internal 
Revenue, on March 17, 1942. Though plaintiff 
agreed to the assessment of this tax deficiency, and 
paid it, plaintiff reserved the right to contest the 
adjustments made by the Commissioner of Internal 
Revenue, and specifically the [831 depreciation ad- 
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justment, and reserved the right to file claim jor 
refund for any tax which it might have overpaid 
fom saad. year 1938. 

(7) Plaintiff filed its income tax return for the 
calendar year 1929, reporting therecn a net mcome 
of $10,006,392.07 and a tax of $562,447.33, which tax 
was paid in equal quarterly installments to the said 
Clifford C. Anglim, the then Collector of Tntevnal 
Revenue for the First District of California. Copy 
of said return is attached hereto as Exhibit 2. 

In 1942 the Commissioner of Internal Revenue 
audited plaintiff’s tax return and made certain ad- 
Justments of said tax return, increasing plainti’s 
net income for said year 1989 to $10,592,673.48. As 
a result of these adjustments the Commissioner of 
Internal Revenue determined plaintiff’s tax ability 
for said vear to be $659,924.79, indicating a def- 
ciency In tax due from plaintiff of $97,477.46. This 
tax deficiency, together with interest aren in the 
amount of $11,514.35, was assessed by the Commis- 
sioner of Internal Revenue against the plaintiff in 
March, 1942, and was paid by plaintiff to the snid 
Clifferd ©. Anglim, the then Collector of Internal 
Revenue, on March 17, 1942. Plaintiff waived any 
right of appeal to the United States Board ef Tax 
Appeals, consented to the immediate assessment of 
deficiencies of tax in the amounts just named, and 
paid assessments made accordingly, reserving its 
right to contest the validity of those deficiencies by 
suit ror refund. 

Copy of the report of the Internal Revenue Avent 
in Charge of the audit of plaintiff’s tax returns for 
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1988 and 1939 and upon the basis of which the Com- 
missioner of Internal Revenue made his assessments 
of the additional taxes referred to above for the 
years 1938 and 1939 is attached hereto as ExInbit 3. 

(8) One of the adjustments made bv the Comnius- 
sioner of Internal Revenue, as the result of his 
audit of plaintiff’s tax [84] returns as aforesaid, 
was the disallowance of part of the deduction taken 
by plaintiff on the returns as depreciation on its 
furniture and fixtures used in its business. he 
total of the amounts of depreciation on furniture 
and fixtures charged off by plaintiff on its books and 
taken as a deduction on its tax returns, and the 
amounts allowed by the Commissioner of Internal 
Revenue, and disallowed, for each of the years 1938 
and 1939 were respectively as follows: 


1938 1439 
Furniture and fixtures depreciation 

desinelion claaiiied .................2.c.-.. $660,146.37 $694,986.26 
Furniture and fixtures depreciation 

deduetion allowed -_.....0..0.............. 380,762.15 419,718.48 
Furniture and fixtures depreciation 

deduction disallowed ...................--. 279,384.22 275,267.78 


(9) he Commissioner of Internal Revenue de- 
termined in the course of his audit for 19386 and 
1937 that as of December 31, 1935, all furniture and 
fixtures then on hand had a ten year hfe from that 
date. He later determined in the course of his audit 
for 1938 and 1939 that as of December 31, 1937, the 
life of these same fixtures was redetermined to be 
ten years after December 31, 1937. He further de- 
termined for the audit for all four years 1936 to 
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1939, that the life of all new furniture and fixtures 
acquired after December 31, 1935, had a useful life 
of 1624 years after date of acquisition. In applying 
this determination the Commissioner of Internal 
Revenue made the followmg computations: 


(1) He took the residual value (cost less ac- 
eumulated depreciation) as of December 31, 
1935, of furniture and fixtures on hand on that 
date as that value was reflected on plaintiff’s 
original tax return for the year [35] 1935, and 
then took one-tenth thereof as the depreciation 
allowance thereon for each of the years 1936 
and 1937. He then deducted the aggregate of 
the depreciation allowances so computed for the 
years 19386 and 1937 from the said residual 
value as of December 31, 1935, and thus com- 
puted the residual value as of December 31, 
1937. He then took one-tenth of that residual 
value as the depreciation allowance thereon for 
each of the years 1938 and 1939. 


(11) On furniture and fixtures acquired after 
December 31, 1935, he applied an annual rate 
of depreciation of 6% of the cost thereof ex- 
cepting for the year of acquisition, in which 
year he allowed depreciation at the rate of 3%. 


(10) On March 21, 1940, the Commissioner of In- 
ternal Revenue determined tax deficiencies against 
the plaintiff for the years 1936 and 19387. 'The de- 
ficiency letter, copy of which is attached hereto as 
Exhibit 4, shows that the Commissioner of Inter- 
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nal Revenue allowed depreciation on furniture and 
fixtures on the basis desenbed in the preceeding 
paragraph hereof as follows: 


1936 1937 
As CHKGT Oil MAGMA... ccceseee. sceye cee. $545,024.08 $84,399.58 
As revised by Commissioner of In- 
femme) Megetiive .....................000..... 332) 788 Al 394,804.33 
TPimelomwed © 88... $492 240.97 $489,595.25 


Plaintiff appealed to the United States Tax Court, 
but in a settlement of the many issues involved in 
that case the yee abandoned its contentions 
with respect to the disallowance of depreciation, 
with the ie Ai however, that the setile- 
ment of the case was to be without prejudice to 
either party as to any issue involved in the ceter- 
mination of plaintiff's tax Hahbilitv for subsequent 
years. 

(11) Prior to and during the period January J, 
1930, to July 30, 1987, Transamerica he Aa 
owned, directly or indirectly practically all of the 
outstanding capital stock of the plaint s. bank. 

(12) Plaintiff’s income and deductions for the 
ealendar years 1930, 1931, 1982 and 1933 were re- 
ported and included in the original consolidated 
income tax returns of Transamerica Corporation. 
Those returns disclosed net losses in the amounts 
of $1,938,812.43, $33,931,911.99, $29,469,157.12 and 
$19,577,679.54, respectively, and included in said 
losses were the net losses for the plaintiff bank in 
the amounts of $8,642,301.24, $5,065,890.14, $12,047,- 
167.29 and $10,827,436.79, respectively. In said 
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losses of the bank were included depreciation deduc- 
tions of $1,725,195.71, $2,860,524.86, $1,947,819.34, 
and $1,698,146.84, respectively. Copies of certain 
portions of said consolidated income tax returns for 
the years 1930, 1931, 1932 and 19383 are attached 
hereto as Exhibits 5, 6, 7 and 8, respectively. 

On or about April 21, 1945, Transamerica Corpo- 
ration executed and filed amended consolidated re- 
turns for said years 1932 and 1933, copies of which 
returns are attached hereto as Exhibits 9 and 10, 
respectively, changing the depreciation deduction 
reported for the plaintiff bank to reflect only the 
amount of depreciation charged off by the plaintiff 
on its books, and reducing the net loss of the Bank 
and also the consolidated net loss for each of said 
years, by the excess of the depreciation taken on the 
original return over the amount charged off by the 
plaintiff on its books in each of said years. 

(13) Plaintiff reported net losses on its origina! 
income tax returns for the years 1934 and 1935 im 
the amounts of $14,267,429.28 and $11,665,034.70, 
respectively, and deducted [37} depreciation on said 
returns in amounts of $1,620,826.23 and $1,546,- 
767.79 respectively. Copies of plaintiff’s original 
returns for 1934 and 1935 are attached hereto as 
Exhibits 1] and 12 respectively. On April 21, 1945, 
plaintiff filed amended returns for said years 1934 
and 1935, copies of which amended returns are 
attached hereto as Exhibits 13 and 14, respectively, 
changing the depreciation deduction reported on 
the original returns to the amount of depreciation 
charged off by the plaintiff on its books, and re- 
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ducing the net loss of the plaintiff for each of said 
vears by the excess of the depreciation taken on the 
original return over the amount charged off in each 
of said years. 

(14) There is attached hereto a schedule marked 
Exhibit 15, showing as to the Banking premises 
(buildings), furniture and fixtures owned by plain- 
tiff the following: 


(i) Cost at the end of each of the calendar 
years 1930 to 1939, inclusive, as disclosed by the 
plaintiff’s books and records and its income tax 
returns. ‘l‘hese costs were used by the Commis- 
sioner of Internal Revenue in making his de- 
termination of tax hereinbefore referred to. 


(i) The balance of the reserve for deprecia- 
tion of said banking premises (buildings), fur- 
niture and fixtures at the end of each of said 
years, and the annual charge for depreciation 
for said years (1) as disclosed by the plaintiff’s 
books and records, (2) as disclosed by the origi- 
nal tax returns, and (3) as determined by the 
Commissioner of Internal Revenue. (As here- 
inbefore stated, amended returns filed by plaim- 
tiff in 1945 for the years 1932 to 1935, [88] in- 
clusive, changed the depreciation and deprecia- 
tion reserves shown on the original tax returns 
to conform to the depreciation and depreciation 
reserves shown on the books. ) 


(15) in computing the annual depreciation for 
banking premises, fixtures, and furniture taken on 
its income tax returns for 1930 and 1931 and on its 
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original income tax returns for the years 1932 to 
1935, inclusive, the plaintiff used the following 
methods: 


As to furniture and fixtures: 


The annual deduction was computed on the 
basis of a 1214 year life from date of acquisi- 
tion, or at the rate of 8% of the aggregate cost 
of the furniture and fixtures owned at the end 
of the respective taxable years and not yet 
fully depreciated. 


As to banking premises: 


The annual deduction was based upon the 
following schedule of useful lives of the various 
buildings: 


Class A Buildings—50 years from date of . 
construction. 

Class Bb Buildings—40 years from date of 
construction. 

Class C Buildings—3314 years from date 
of construction. 

Class D Buildings—25 years from date of 
construction. 


and the rate of depreciation was determined by 
considering as the remaining useful life of a 
particular building the difference between the 
age of the building at date of acquisition and 
the estimated total useful life of the building 
pursuant to the foregoing schedule. 
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(16) In computing the annual depreciation 
chareed off on its books, the plaintiff used the fol- 
lowine method: 


Up to December 31, 1931, it used the same method 
as was used in computing the depreciation dedue- 
tion taken on the tax return. as explained in the 
preeeding paragraph (15) hereolr. The [39] Bank 
charged off on its books 1/1244 of the remaining 
balance of its furniture and fixtures (cost at end 
of vear less accumulated reserve for depreciation to 
beginning of the year) in the vear 1932, 1/111, of 
the remaining balance in the vear 19655, 1/1014 of 
the remaining balance in ihe vear 1934, and so on 
in each year thereafter until 1987. In 1837 the Bank 
recomputed its book depreciation for the years 1934 
to 1936, inclusive, by adjusting depreciation on 
items of furniture and fixtures purchased during 
those years to a rate of 625% per vear, excepting 
that in the year of acquisition a rate of 314% was 
used, and the Bank adjusted its books to give effect 
to those recomputations of depreciation for 1934, 
1985 ahd 1936. In 2937, 1988 and 1939 the Bank 
charged off on its books depreciation on furniture 
and fixtures computed as follows: 


937: 1/1014 of the remaining balance of furni- 
ture and fixtures as of December 3], 1933, 
plus 6-2/3% on additions for 1934 to 1936, 
plus 3-1/3% on additions in 1937. 


1938: 1/10'4 of the remaining balance of furni- 
ture and fixtures as of December 31, 1933, 
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plus 6-2/3% on cost of additions from 1934 
to 1937, plus 3-1/3% on additions in 1938. 


1939: 1/1014 of the remaining balance of furni- 
ture and fixtures as of December 31, 1933, 
plus 6-2/3% on cost of additions from 1934 
to 1938, plus 3-1/3% on additions in 1939. 


The depreciation on banking premises was 
eharged off on the books of the plaintiff as follows: 


In 1932: 


In 1933: 


In 1934: 


1/50th of the remaining balance (cost 
December 30, 1932 less depreciation re- 
serve December 31, 1931) 


1/49th of the remaining balance (cost 
December 31, 1933 less depreciation re- 
serve December 31, 1932) 


1/4Sth; m 19385—1/47th; and so on un- 
ti] 1942 when adjustments were made in 
an effort to bring the remaining bal- 
ances in line with schedules as revised 
by the U. 8. Engineer Revenue Agent, 
as hereinafter explained. 


(17) In determining the furniture and fixtures 
depreciation deduction for the years 1938 and 1939, 
as explained in paragraph 9 hereof, the Commis- 
sioner of Internal Revenue changed the rate of de- 


preciation used by plaintiff for each year 1936 to 
1939 inelusive, but made no adjustment to restore 


to the vesidual value of said furniture and fixtures 
as of December 31, 1935, as shown on plaintiff’s 
original tax returns to that date, the excess of the 
amounts taken on said original tax returns for de- 
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preciation of said properties, over the amounts of 
depreciation taken on the books with respect to 
the same property for the years 1932 to 1935 in- 
elusive, and the Commissioner of Internal Revenue 
has given no effect to the amended tax returns filed 
by the plaintiff for the said years 1932 to 1939, 
inclusive. 

(18) In determining the banking premises de- 
preciation deduction for the years 1938 and 1939, 
the Commissioner of Internal Revenue allowed the 
deduction as charged off by the Bank on its books 
and reported on the tax returns for those years. 

(19) During February, 1937, Internal hevenue 
Agent Mooney began his audit and investigation of 
plaintiff’s 1935 income tax return and spent sev- 
eral days at plaintiff’s office on that assignment. 

During the course of his audit he ascertained 
that depreciation had been taken on buildings and 
equipment and on furniture and fixtures to the ex- 
tent of $487,999.41 in excess of that charged off 
on the books for the year 1935 and orally questioned 
the accuracy of the deduction in conversation with 
plaintiff’s tax counsel. Plaintiff’s tax counsel stated 
to Mr. Mooney that the [41] depreciation taken on 
the return was excessive and requested him to co- 
operate in the preparation of corrected deprecia- 
tion schedules. 

After some further check of other items in the 
return, Mr. Mooney concluded that no matter what 
adjustments or corrections, including any possible 
correction of the depreciation deduction, might be 
made to the returned net loss, there would still be 
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no taxable ineeme or tax due for that year. Mr. 
Mooney then orally advised the plointiff’s tax coun- 
sel his conclusion to that effect and also advised him 
that under the practice o7 the Internal hevenie 
Agent’s office he could not compile or aid in the 
compilation of revised depreciation schedules for 
the purpose of adjusting the depreciation deduction 
where he was satisfied that the adjustments would 
not offset the net loss reported on the tax return. 

On July 9, 1937, Mr. Mooney submitted a report 
to the Internal Revenue Agent in Charge of San 
Francisco recommending that the return of the 
plaintiff showing a net loss of $11,665,034.70 be ac- 
cepted as filed. 

(20) During January 1988 Internal Revenue 
Agent Selby began his audit and investigation of 
plaintiff’s 1936 income tax return. He visited plain- 
tiff’s office and spent about five days intermittently 
on that assignment over the period beginning in 
January 1938 and ending in March 1938. During the 
course of his investigation he found several items 
that appeared to be erroneous and the deduction 
taken for depreciation appeared to him to be. exces- 
sive. Plaintiff’s tax counsel agreed with Mr. Selby 
to that effect and requested Mr. Selby to cooperate 
in the preparation of corrected depreciation sched- 
ules. 

However, on the basis of his investigation, Mr. 
Selby concluded that no matter what adjustments 
or corrections might be made as to items of income 
or to deductions taken, such adjustments [42] would 
not result in producing any taxable income for that 
year. | 
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Mr. Selby then orally advised plaintift’s tax coun- 
sel of his conclusion to that effect and also advised 
him that under the practice of the Internal Revenue 
Agent’s office, he could not compile or aid in the 
compilation of revised depreciation schedules for 
the purpose of adjusting the depreciation deduc- 
tion where it appeared that the adjustment would 
not offset the net loss reported on the return. 

On March 31, 1938 he submitted a report to the 
Internal Revenue Agent in Charge at San Francisco 
to the effect and recommended that the 1956 return 
of plaintiff be accepted as filed. On or before com- 
pleting that assignment and report he informed 
plaintiff’s tax counsel of the nature of his report 
and recommendation as above stated for the tax 
year. 

(21) In June, 1939, the plaintiff’s 1936 income 
tax return was re-examined and re-audited and the 
plaintiff’s 1937 income tax return was examined and 
audited, by Internal Revenue Agent Slaughter. He 
prepared reports dated June 27, 1939 covering each 
year, copies of which were furnished to the plain- 
tiff on August 24, 1939, proposing, amongst other 
adjustments, certain adjustments of depreciation, 
which adjustments are reflected in the deficiency 
letter dated 3/21/40 attached hereto as Exhibit 4 
and which adjustment resulted in converting the 
loss reported for the year 1936 into a profit. The 
furniture and fixtures depreciation deduction, as set 
forth in said deficiency notice, was computed in the 
manner explained in paragraph (9) hereof. The 
banking premises depreciation, as shown in the de- 
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ficiency notice, was computed in the same manner 
as reported by the plaintiff on its tax returns for 
said years 1936 and 1937; excepting, in 1936 with 
respect to seventeen particular buildings as to which 
an adjustment was made solely to reduce the cur- 
rent rate of depreciation, and excepting in 1937 with 
respect to twenty-one particular buildings as to 
which adjustments were made solely to reduce the 
eurrent rate of depreciation and in three instances 
to eliminate further depreciation after the three 
particular buildings had been fully depreciated. 
(22) (a) In December, 1939, Mr. Clack, En- 
eineer Revenue Agent, called upon plaintiff’s tax 
counsel to discuss a procedure for revision of ‘plain- 
tiff’s depreciation schedules, for the purpose of 
determining the correct allowable depreciation for 
the years 1938 and 1939 and also for the year 1936 
and 1937 which had been assigned to Mr. Clack as 
a result of the re-examination of plaintiff’s 1936 
income tax return referred to in the preceding para- 
eraph hereof and the adjustments resulting there- 
from which produced net taxable income for that 
vear. As a result of this [44] conversation a pro- 
eram was tentatively worked out for the compila- 
tion by plaintiff of revised depreciation schedules 
for banking premises, furniture and fixtures. The 
plaintiff assigned a special staff of men to this work, 
and after three months of work they completed 
revised depreciation schedules which were presented 
to Mr. Clack, Engineer Revenue Agent, in April 
or May, 1940. Subsequently, further conferences 
were held between Mr. Clack and plaintiff’s tax 
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counsel and supplemental information was compiled 
by plaintiff and submitted to Mr. Clack. There- 
after, Mr. Clack advised the plaintiff’s tax counsel 
that the revised schedules were not adequate In that 
they did not contain sufficient information with re- 
spect to certain of the factors emploved in the 
computation of the depreciation deduction. Plain- 
tiff then employed the American Appraisal Com- 
pany to submit reports containing the additional 
information required by Mr. Clack. After this in- 
formation was obtained Mr. Clack and plaintiff’s 
tax counsel had further conferences in July, 1941, 
resulting in an agreement upon a program whereby 
representatives of the Internal Revenue Agent’s 
office and emplovees of the plaintiff would work 
toeether in the preparation of revised depreciation 
schedules, with the understanding that any differ- 
ences which arose about any items or factors in- 
volved in the preparation of the schedules would be 
agrreed upon as the work progressed in conferences 
between Mr. Clack, the Government Agents, and 
plaintiff’s tax counsel. Mr. Clack advised plaintiff’s 
tax counsel that his report was subject to review 
and approval by the Bureau of Internal Revenue 
in Washington, D. C. before any adjustments rec- 
ommended by him eould be given effect in the com- 
putation of plaintiff’s tax lability. 

(b) This work extended in to November, 1941, 
and durme its progress many conferences were held 
between Mr. Clack, the Government Agents, and 
plaintiff’s Tax Counsel and culminated in [45] the 
completion of revised depreciation schedules satis- 
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factory to the plaintiff and satisfactory to Mr. 
Clack and the Government Agents. Copy of the 
revised schedules with respect to the depreciation 
on banking premises is attached hereto as Exhibit 
16. The revised depreciation schedules on furniture 
and fixtures are contained in Mr. Clack’s original 
report dated November 14, 1941 attached to the 
Revenue Agent’s report of investigation for the 
years 19388 and 1939 and attached hereto as Ex- 
hibit 3. 

(c) In said revised schedules of depreciation of 
furniture and fixtures there was restored to the 
residual value of plaintiff’s furniture and fixtures 


4. 
\ 
t 


as of December 31, 1985, as taken on its origina! 
tax return for the year 19385, the excess of the de- 
preciation taken as a deduction on the tax returns 
for the years 1932 to 1935, inelusive, over the dc- 
preciation actually charged off on the plaintifi’s 
books for those years, so that the revised schedules 
refiect the residual value of said furniture and fix- 
tures as of December 31, 1985, as recorded on the 
plaintiff’s books and records as of that date, and 
as taken in the amended tax returns filed by plain- 
tiff in April 1945 for the years 1932 to 1935, in- 
clusive. 

(d) In said revised schedules of depreciation of 
banking premises the depreciation rate of each 
huilding owned on December 31, 1935, was examined 
and adjusted or corrected to give effect to the proper 
factors. ‘The adjustments were related back to De- 
cember 31, 1981, and revised depreciation on those 
buildings for each of the years 1932 to 1939, in- 
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clusive, was computed by applying the adjusted 
rates to the cost of the property. 

(e) Several months after the completion of these 
revised schedules, Mr. Clack advised plaintiff’s tax 
counsel that his work had not been approved by 
the Bureau of Internal Revenue and he had to 
disregard the schedules which had been [46] pre- 
pared and agreed upon between himself and the 
taxpayer, and that it would be necessary to set up 
the depreciation by starting the revision of the 
depreciation computations from December 31, 1935, 
without any adjustment of the depreciation taken 
on the original tax returns for years prior thereto. 

(f) After the revised schedules were rejected, 
Mr. Clack prepared a second-revised schedule which 
was made the basis of the determination by the 
Commissioner of Internal Revenue of plaintiff’s in- 
come tax hability for the years 1938 and 1939. ‘The 
basis of these seecond-revised schedules was as 
follows: 


(1) As to banking premises owned by plaintiff: 
The depreciation deduction as taken on the 
original tax returns and charged off on the 
books was accepted. 
(2) As to furniture and fixtures: 
The method explained in paragraph (9) 
hereof was used. 


(¢) The depreciation on hankimge premises. 
furniture and fixtures for the vears 1938 and 1939, 
as reflected by the revised schedules originally rec- 
ommended by Mr. Clack and accepted by plaintiff’s 
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tax counsel, but rejected by the Commissioner of 
Internal Revenue, was as follows: 


1938 1959 
IMMERMVOMNTOICIMISCS._.._.-..._--..----.--s-s0004----" Tolle loyper oyu aes $340,358.96 
[i RS 308,401.80 333,189.06 
PRIMM RP@ ete se 22. ........-.---<----20------<------0-- 183,144.90 197 sees 


(23) Items classified by the bank as furniture 
consists In general of desks, chairs, typewriters and 
mechanical equipment such as adding machines, 
etc., wastepaper baskets, filing cabinets, and in gen- 
eral all moveable furniture and equipment. I"ix- 
tures consist of electrical fixtures which are gen- 
erally attached to the building, such as neon signs, 
lights over counters, and electrical [47] display ad- 
vertising, etc., counter screens, venetian blinds, floor 
coverings, banking counters, and generally any type 
of furniture and fixtures not easily moveable. 

(24) All exhibits attached hereto are hereby 
made a part hereof. 

(25) Asa result of a survey made in 1931 and 
1932 under the direction of the officials of the bank, 
the bank officials estimated that the furniture and 
fixtures on hand on December 31, 1931 had an 
average remaining useful hfe of 1214 vears from 
that date; and the depreciation was thereafter 
charged off on its books on that basis. The furni- 
ture and fixtures purchased by the bank between 
January 1, 1932 and December 31, 1935 had a use- 
ful life of 15 years after the date of acquisition, as 
estimated by bank officials, and depreciation was 
charged off on the books in accordance therewith. 
The furniture and fixtures on hand on December 
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31, 1935, had a remaining useful Jife of 12 years 
from that date, and purchases after December 3], 
1935, had a useful life of 16-2/3 years after date of 

quisition. As a result of the same survey the 
Bank officials estimated that the banking premises 
owned by the Bank on December 31, 1931 had an 
average useful life from that date of 50 years; and 


al 


depreciation was charged off on the books m accord- 
ance therewith. 

(26) (a) The depreciation on furniture and fix- 
tures charged off by the Bank on its books in each 
of the years 1932 to 1935, inclusive, was a reasonable 
provision for depreciation for those respective 
years. 

(26) (b) The depreciation on banking premises 
(buildings) charged off by the Bank on its books 
in each of the years 1932 to 1935, inclusive, upon 
the basis of an average estimated useful life of 50 
years from and after December 31, 1931 was in- 
adequate. 

The depreciation on banking premises (buildings) 
computed [48] by Mr. Clack in the preparation of 
the depreciation schedules attached hereto as Ex- 
hibit 16 is a reasonable provision for depreciation 
for these respective years. 

(27) (a) It is agreed without prejudice to the 
rights of the parties in the determination of depre- 
ciation allowable on furniture and fixtures for the 
years 1938 and 1939, that in view of certain facts 
hereinbefore stipulated to be true the plaintiff is 
entitled to additional deduction for depreciation on 
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banking premises (buildings) over that allowed in 
the Commissioner’s determination of plaintiff’s 1n- 
come tax liability for those years as follows: 


02 $50,209.52 
i080 <6 $30,981.86 


(27) (b) The allowance of these additional 
amounts, irrespective of the determination of the 
question of additional depreciation being allowable 
on furniture and fixtures will result in overpayment 
of plaintiff’s income tax and deficiency interest paid 
thereon as follows: 


Deficiency 

bey Interest 
MEO eee $8,284.57 $1,475.48 
WI nc ot ee es $5,112.00 $ 603.73 


(28) (a) he schedules supporting the items re- 
ported on the income tax returns for 1930 to 19389 
inclusive including the item oi depreciation, were 
so voluminous that it was impracticable to file them 
with the return and only summaries thereof were 
filed with the return. The detail depreciation sched- 
ules for those years were available for examination 
by the Revenue Agents but have never been filed 
with the Commissioner of Internal Revenue or his 
agents. 

(28) (b) The Clack schedules attached hereto 
as Exhibit 16 were so voluminous that the Internal 
Revenue Agent in Charge at San Francisco never 
transmitted ‘them to the Bureau of Internal [49] 
Revenue except in the summary form contained in 
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Mr. Clack’s report of November 14, 1941, which is 
a part of the Agent’s Report attached hereto as 
Exhibit 3. 

(29) Shortly after the taxpayer was advised that 
Mr. Clack’s schedules had been rejected by the 
Bureau of Internal Revenue, it sent a letter signed 
by its tax counsel dated December 10, 1941, to Mr. 
Harless, Internal Revenue Agent in Charge at San 
Francisco and said letter is attached hereto as Ex- 
hibit 17, not as proof of any facts stated therein 
but as proof of the representations made at that 
time by the taxpayer to the Internal Revenue Agent 
in Charge. Mr. Harless notified the Bureau of In- 
ternal Revenue of the receipt of this letter but 
the Bureau made no change in its position as to the 
revision of Mr. Clack’s schedules. 

(30) The reporting in Schedule L of the income 
tax returns filed by the bank for the years 1932 to 
1935 inclusive, of adjustments for depreciation 1s 
indicative that there is a differenec between the de- 
preciation deducted on the returns and the deprecia- 
tion charged off on the books. 

(31) It is further agreed that Mr. C. Homer 
Neill, if called as a witness would testify as set 
forth below and it is stipulated that this testimony 
may be considered as though he were called as a 
witness in this proceeding and had so testified, sub- 
ject to any objections which may be made as to 
ecompetenev, materiality and relevaney of any part 
thereof. Written statement givine specific notice 
of such objections 1s to be served by defendant’s 
eounsel upon plaintiff’s counsel and filed by de- 
fendant on or before the hearing. 
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(a) He is 57 years of age and has been in plain- 
tiff’s employ since 1920; and since 1930 he has been 
responsible for the actual preparation of plaintiil’s 
annual income tax returns. The [50] compilation of 
plaintiff’s income tax return is a complicated mat- 
ter since the accounting for many items and the 
designation and grouping of items under various 
accounting classifications, is different for book- 
keeping purposes than for Income tax purposes; 
and because of the many adjustments which must 
be made for that reason, the plaintift’s officers who 
sien the returns cannot determine from an exam- 
ination of the return whether or in what respects 
the returns differ from the books, and those officers 
must depend wpon the plaintiff’s tax department 
for the correct preparation of the returns and the 
correct reporting thereon of all items of income and 
deductions. 

(b) The depreciation schedules used for the re- 
porting the depreciation deduction on the tax re- 
turns for the years 1930 to 19387 inclusive were 
started in 1927 and he never discussed the matter 
of depreciation with the plaintiff’s officers after 
the time the schedules were started except as here- 
inafter stated. The plaintiff used the same deprecia- 
tion schedule for bookkeepine purposes as for in- 
come tax purposes up to the vear 1932. in 1932 the 
plaintiff changed its depreciation schedule on its 
books and this came to his (Mr. Neill’s) attention 
in the early part of 1933 when he was preparing 
the 1932 return. He ascertained from plaintiff’s 
chief accountant that the depreciation had been re- 
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vised to conform to the results of a survey of the 
plaintiff£’s properties. 

(c) The detail preparation of the depreciation 
schedules for income tax purposes was done in 
the plaintiff’s accounting department according to 
a certain routine. The plaintiff’s main office, its 
accounting department and his (Mr. Neill’s) office 
were located in different buildings in San Francisco. 
He determined that there would be no tax lability 
for 1932 regardless of whether he used the book 
depreciation or the schedules previously [51] used 
for income tax purposes so he considered it was 
unimportant what schedule or deduction was used 
on the return. He believed the schedules could be 
corrected at any time, so he decided that rather 
than to disturb the accounting department routine 
and to install new schedules which would be as much 
subject to review and correction by the Government 
Revenue Agents as the schedule then in use, he 
would continue to use the schedules theretofore used 
even though he then knew they were wrong until a 
completely revised schedule could be worked out 
with the Revenue Agents. That for the same reasons 
he continued to use the same depreciation schedules 
in computing the depreciation taken on the income 
tax returns for 1933, 1934 and 1935. 

(d) In July 1936, Mr. Koster was employed as 
tax counsel for plaintiff and in December 1936, he 
(Mr. Neill) told Mr. Koster about the differences 
between the depreciation being reported on the in- 
come tax returns and the depreciation charged off 
on the plaintiff’s books. In March, Mr. Koster 1n- 
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structed him to continue the use of the same depre- 
ciation schedules in reporting the depreciation on 
thewincorme tax return for 1936; and in Mareh 1938, 
Mr. Koster instructed him to eontinue the use of 
the same depreciation schedules in reporting the 
depreciation on the Income tax return for 1937 but 
thereafter to discontinue those schedules and use 
onlv the depreciation as charged off on the plain- 
tiff’s books until some mutually satisfactory sched- 
ules could be worked out with the Revenue Agents. 

(e) He took as the depreciation deduction on 
the income tax returns for the years 19388 and 1939 
only the depreciation charged off by the plaintiff 
on its books for those respective years. 

(32) It is further agreed that Mr. George H. 
J<oster, 1f called as a witness would testify as set 
forth below and it is [52] stipulated that this testi- 
mony may be considered as though he were called 
as a witness in this proceeding and had so testified 
subject to any objections which may be made as to 
competency, materiality, and relevancy of any part 
thereof. Written statement giving specific notice of 
such objections is to be served by defendant’s coun- 
sel upon plaintiff’s counsel and filed by defendant 
on or before the hearing. 

(a) He is an attorney at law and has been spe- 
cializing in the practice of federal tax law since 
1928. Krom 1922 to 1928 he was employed in the 
Bureau of Internal Revenue as an auditor and in- 
ternal revenue agent. In July 1936, he was em- 
ployed by plaintiff as its tax counsel with supervi- 
sion over its tax department. He immediately pro- 
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ceeded to acquaint himself with the plaintiff’s or- 
ganization, its personnel, its accounting system, and 
its problems with respect to matters of taxation. In 
December 1936, Mr. C. Homer Neill who had super- 
vision over the preparation of plaintiff’s income tax 
returns, called to lis attention that the depreciation 
schedules used for computing the depreciation de- 
ducted on the tax returns for 1932, 1933, 1934 and 
1935 was different from the schedule used in com- 
puting the depreciation charged off in those years 
on the plaintiff’s books. 

(b) He (Mr. Koster) had just concluded that 
the tax depreciation taken on those returns was 
wrong in his opinion, when Mr. Mooney, Internal 
Revenue Agent, commenced an audit of plaintiff’s 
1935 income tax return and he stated to Mr. Mooney 
that the depreciation taken on the tax return was 
excessive and requested Mr. Mooney to cooperate 
with his in the preparation of corrected deprecia- 
tion schedules. Mr. Moonev advised him that he 
(Mr. Mooney) had concluded that no matter what 
adjustments or corrections, including anv possible 
correction of the depreciation deduction, might be 
made to the return net loss for the vear 1935, [53] 
there would still be no taxable income and therefore 
under the practice of the Internal Revenue Agents 
office he (Mr. Mooney) could not compile or aid in 
he compilation of revised depreciation schedules. 

(ec) The 1936 income tax return was in the 
course of preparation at this time, and, for the 
same reasons which prompted Mr. Neill to continue 
the use of the original depreciation schedules for 
income tax purposes for the years 1932 to 1935, 
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he (Mr. IXoster) instructed Mr. Neill to use the 
same schedule tor the 1936 return. 

(d) In January 1938, Mr. Selby, Internal Rev- 
enue Agent commenced an audit of plaintiff’s 1936 
income tax return, and when Mr. Selby stated that 
the depreciation deduction appeared to be exces- 
sive he agreed with Mr. Selby and requested Mr. 
Selby to cooperate in the peparation of corrected 
depreciation schedules. Mr. Selby stated that it ap- 
peared to him that no matter what adjustments or 
corrections might be made as to items of income or 
to deductions, such adjustments would not result in 
producing any taxable income for the year and 
therefore under the practice of the Internal Rev- 
enue Agent’s office he (Mr. Selby) could not com- 
pile or aid in the compilation of the revised depre- 
ciation schedules. 

(e) he 1987 income tax return was in the 
course of preparation at this time, the original de- 
preciation schedule used for prior year returns was 
completed for the year 1937, and it appeared that 
there would be little if any income tax for the year, 
so rather than delay the filing of the return, he 
(Mr. Koster) instructed Mr. Neill to use the same 
schedule for computing the depreciation to be taken 
on the 19387 return. 

(f) It appeared at that time too that the plain- 
tiff would have a substantial tax liability for the 
year 1938 so he [54] instructed Mr. Neill to discon- 
tinue the preparation of the depreciation schedules 
theretofore used for the tax return, and thereafter 
to use as the income tax deduction for deprecia- 
tion only the depreciation charged off by the plain- 
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tiff on its books. The depreciation charged off by 
the plaintiff on its books was much less than the 
depreciation computed under the depreciation 
schedules used for the tax returns for the years 
tIS2 "TORT. 

(~) As the result of his experience it was his 
opinion that the most practical way of establishing 
a depreciation schedule which would be mutually 
satisfactory to Government and taxpayer in a case 
such as this where the preparation or revision of 
such schedules is a difficult and expensive task, was 
to work in cooperation with the Government Rev- 
enue Agents in the compilation of such a schedule. 
It was his opinion that this could be accomplished 
in this case. Thereafter, schedules mutually satis- 
factory to themselves were finally worked out be- 
tween him (Mr. Koster) and Mr. Clack, Engineer 
Revenue Agent, and were completed in November 
1941. 

(h) After Mr. Clack’s schedules were rejectcd 
by the Bureau of Internal Revenue in December 
1941, he (Mr. Koster) had a number of conferences 
during 1941 to 1945 with various representatives 
of the Bureau of Internal Revenue in an effort 
to secure the acceptance of Mr. Clack’s schedules 
by the Bureau of Internal Revenue. He (Mr. Kos- 
ter) had been considering since his talk with Mr. 
Mooney in 1937, the filing of amended returns for 
the years 1932 to 19385 inclusive to correct the de- 
preciation taken in those years but he was confident 
that mutually satisfactory schedules could be worked 
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out with the Internal Revenue Agents and. that: the 
filine of amended returns would be unnecessary. 

(i) He (Mr. Koster) considered then:and: still 
considers that the acceptance of Mr. Clack’s original 
schedules would have [55] made unnecessary’ the 
filing of amended income tax returns for the :plain- 
tiff for the years 1932 to 1935 inclusive to eorrect: 
the depreciation taken on the original returns for: 
those years. When in April 1945, the Bureau ‘re- 
fused to recede from its earlier position and refused : 
to approve the original Clack schedules, he (Mr.: 
Koster) advised the plaintiff to file amended returns 
for the years 1932 to 1985 inclusive to correct the 
depreciation taken on the original returns for those 
years, and the amended returns were filed. 

(33) It is further agreed that Mr. Russell G. 
Smith if called as a witness would testify as set 
forth below and it is stipulated that this testi- 
mony may be considered as though he were called 
as a witness in this proceeding and had so testified, 
subject to any objections which may be made as to 
competency, materiality and relevaney of any ‘part 
thereof. Written statement giving specific notice 
of such objection is to be served by defendant’s 
counsel upon plaintiff’s counsel and filed by de- 
fendant on or before the hearing. 

He is Executive Vice-President of the plaintiff 
and from 1932 to 1939 inclusive held official posi- 
tions first as Cashier and then as Vice-President of 
the plamtiff and during those vears was the officer 
to whom the plaintiff’s income tax returns were sent 
for approval. The form and contents of the returns 
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were so summarized and reclassified from the ac- 
counting records that he could not determine 
whether or not the items as recorded on the plain- 
tiff’s books were reported on the income tax return 
but he relied upon the plaintiff’s tax department 
and assumed that the returns were correctly pre- 
pared by the plaintiff’s tax department. He made 
no inquiries about the returns prior to 1938 since 
they showed no tax lability. In 1938 he reviewed 
with Mr. Koster, plaintiff’s tax counsel, the tax 
return for the year 1937 and [56] Mx. Koster stated 
that the deduction for depreciation was wrong but 
that the revision of the depreciation schedules was 
an unsettled matter and he was working with the 
Internal Revenue Agents to arrive at a basis for 
computing the depreciation mutually satisfactory to 
the Government and to him. 


Executed this 9th day of Apri, 1946. 


/3s/ GEORGE H. KOSTER, 
Attorney for Plaintiif. 
/s/ FRANK J. HENNESSY, 
United States Attorney. 
/s/ WILLIAM E. LICKING, 
Asst. United States Attorney. 
/3s/ FRANK J. READY, 
Special Assistant to the 
Attorney General. 
/s/ RUPPERT BINGHAM, 
Special Assistant to the 
Attorney General 
Attorneys for the Defendant. 
[Endorsed]: Filed April 9, 1946. 
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[Title of District Court and Cause. | 


MOTION FOR ORDER TO SET ASIDE ORDER 
OF SUBMISSION AND TO REOPEN 
CASE FOR RECEIVING ADDITIONAL 
EVIDENCE 


Now Comes The Plaintiff by its counsel and re- 
spectfully moves the Honorable Court to set aside 
its Order of Submission of the above entitled case 
entered April 9, 1946, and to reopen the case for 
receiving additional evidence, and in support of this 
motion the following is submitted: 


This case was submitted on stipulations of facts 
and briefs on April 9, 1946. Paragraph 25 of Stip- 
ulation of Facts No. 1 states— 


‘“Neither the Audit Review Section nor the 
Engineering and Valuation Division has given 
any consideration to the amended returns filed 
by the Bank for the years 1932 to 1935, in 
April 1945, correcting the depreciation deduc- 
tions taken on the original returns for those 
years.”’ [58] 


One of the issues in this case is whether the tax- 
payer corrected errors in its original income tax 
returns for the years 1932 to 1935 inclusive by the 
filing of amended returns for those years (if it had 
not already eftected a correction of the returns by 
its conduct and negotiations with the Commissioner 
of Internal Revenue prior to the filing of the amen- 
ded returns—see pages 84 to 92 of plaintiff’s open- 
ing brief and pages 8 to 10 of plaintiff’s reply 
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brief). The error was the overstatement of the de- 
preciation deduction and it is stipulated m™ this 
case that the depreciation taken on the amended 
returns was the correct depreciation. ‘The Govern- 
ment argued that it was not obliged to give any con- 
sideration to the amended returns and gave no 
consideration to those returns, and for that reason 
the amended returns were ineffective for any pur- 
pose. 

Since the date of submission of this case, the 
Commissioner of Internal Revenue did consider the 
amended returns for the years 1932 and 1933 and 
sent them to his agent the Internal Revenue Agent 
in Charge at San Francisco, California, for audtt. 
An Internal Revenue Agent from the Office of the 
Internal Revenue Agent in Charge at San Fran- 
eisco did audit the said returns and found them 
to be correct and so reported to the internal kev- 
enue Agent in Charge. The Internal Revenue 
Agent in Charge accepted the said report and noti- 
fied the plaintiff in writing through Transamerica 
Corporation, that the conclusion had been reached 
that the said returns should be accepted as correct. 
The said returns and the said report of the Internal 
Revenue Agent were sent to the Commissioner of 
Internal Revenue at Washington, D. C., by the 
Internal Revenue Agent in Charge at San fran- 
cisco on or about August 1, 1946. Plaintiff has had 
no further communication about the matter from 
the Commissioner of Internal Revenue or his 
agents. 
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The facts stated in the foregoing paragraph are 
inconsistent with the stipulated fact that the Com- 
missioner did not consider the amended returns, 
and are contrary to the Commissioner’s contentions 
that he neither considered nor accepted the amended 
returns. The new facts are material therefore, in 
the opinion of plaintiff, to the determination of this 
proceeding [59] and since these facts relate to mat- 
ters occurring after the submission of the case, 
plaintiff believes that the case should be reopened 
so that the original stipulation may be corrected 
and the Court apprised of these new facts either 
through a supplementary stipulation or the taking 
of evidence with respect thereto. 

Plaintiff believes that now that the Commissioner 
has considered the returns (since the stipulation 
shows that the 1934 and the 1935 amended returns 
reported revised depreciation on the same basis as 
reported on the 19382 and 1933 returns and the 
stipulation concedes that the amounts of deprecia- 
tion excepting for a comparatively smal] difference 
in depreciation on buildings—see plaintiff’s open- 
ing brief, p. 85—was correct, the results of the audit 
of the 1932 and 1933 returns could well be recog- 
nized as an audit and consideration by test, of all 
four returns) and by audit and investigation has 
found them to be correct, he cannot continue to 
close his eyes to the fact that they are correct or 
continue to disregard them and refuse to recognize 
them as formal accomplishment by the plaintiff of 
a correction of errors in the original returns, and 
these amended returns should be given effective 
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recognition in the computation of the tax hability 
for the years involved in this proceeding. 

This motion 1s being filed in good faith and not 
for the purpose of delay. Affidavit of Counsel for 
‘plaintiff supporting this motion is attached hereto 
as part hereof. 


Respectfully submitted, 


ea GEORGE H. KOSTER, 
: Counsel for Plaintiff. 


‘Dated San Francisco, California, October 14, 
1946. 
suai Memorandum of Authority 

Rule 7(b)(1) Rules of Civil Procedure for the 
District Courts of the United States. [60] 


= Affidavit 
State of California, 
City and County of San I*rancisco—ss. 


George H. Koster being first duly sworn deposes 
and says: 


He is a citizen of the United States and a resident 
of the City and County of San Francisco, State of 
California, and is over 21 years of age. 

He is the attorney of record for plaintiff in the 
proceeding entitled Bank of America N.T.&S.A., 
plaintiff vs. United States, defendant, Number 
24039-S, and has his office at 300 Montgomery 
Street, San Francisco, California. 

' He is informed and believes thet some time prior 
to June 27, 1946, the Commissioner of Internal Rev- 
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enue sent the amended consolidated income tax re- 
turns filed by Transamerica Corporatién: which 
included the returns of plaintiff) for the years 1932 
and 1933, to his agent, the Internal Revenue Agent 
in Charge at San Francisco, California, for audit: 
and examination. i 

On or about June 27, 1946, an Internal ommesiails 
Agent from the office of the Internal Revenue Agent 
in Charge at San Francisco, Cahfornia, called upon 
affiant and stated that he had the amended, con- 
solidated income tax returns filed by Transamerica 
Corporation for the years 1932 and 1933 for exam- 
ination and audit and he proceeded to audit the 
said returns; thereafter the said Agent completed 
his audit of said returns and informed affiant that 
he found the returns to be correct and would ‘so 
report. - 

On or about August 1, 1946, Transameérica 
Corporation received a letter from the Internal 
Revenue Agent in Charge dated J uly 31, 1946, | 
photostat copy of which letter is attached hereto, | 
advising it that the conclusion has been reached that . 
the said returns for 19382 and 1933 should Ate ae 
cepted as correct. [61] | | | 

Affiant is informed and believes that on or nie 
August 1, 1946, the Internal Revenue Agent in 
Charge sent said returns to the Commissioner of. 
internal Revenue together with his report that said 
returns were correct. | 

Plaintiff has received no communication about 
said returns other than the letter from the Internal 
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Revenue Agent in Charge dated July 31, 1946, here- 
to attached. 
/s/ GEORGE H. KOSTER. 

Subseribed and sworn to before me this 14th day 
of October, 1946. 

[Seal] JOHN F. BURNS, 
Notary Public in and for the City and County of 

San Francisco, State of California. 
My Commission expires April 12, 1949. [62] 


[Letterhead Treasury Department, Office of 
Internal Revenue Agent in Charge | 


July 31, 1946 
In re: Income Tax Year(s) covered: 1932 and 1933 
Transamerica Corporation and Affiliates, 
4 Columbus Avenue, 
San Francisco, California. 


Gentlemen: 


Upon examination of your income tax return(s) 
for the year(s) indicated above, the conclusion has 
been reached that it (they) should be accepted as 
correct. 

I am sure you will appreciate that should subse- 
quent information be received which would ma- 
terially change the amount reported, it will be 
necessary under existing laws to redetermine vour 
tax hability. 

Respectfully, 
EF. M. HARLESS, 
Internal Revenue Agent 
in Charge. 
Ide R. 
[Endorsed]: Filed Oct. 14, 1946. [63] 
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DEFENDANT’S OPPOSITION TO PLAIN-. 
TIFE’S MOTION TO REOPEN FOR RE- 
CEIVING OF ADDITIONAL EVIDENCE 


Comes now the defendant by Frank J. Hennessy, 
United States Attorney, and William }. Licking, 
Assistant United States Attorney for the Northern 
District of California, its attorneys of record here- 
in, and opposes the granting of plaintiff’s motion 
to set aside the order of submission and to reopen 
this cause for receiving additional evidence in this 
cause. The grounds of objection to plantiff’s mo- 
tion are as follows: | 


1. Defendant is advised, believes and submits 
to the Court that the matters upon the basis of 
which plaintiff seeks to reopen the evidence are 
irrelevant and are not of such nature or significance 
as would materially affect the final determination 
herein even if plaintiff’s motion should be [64] 
sranted and additional evidence should be received 
by the Court thereunder. 


2. Neither did the Commissioner of Internal 
Revenue authorize or direct that the amended con- 
solidated income tax returns filed in April, 1945, 
by Transamerica Corporation for itself and afh- 
liates (including plaintiff) for the years 1932 and 
1933 be audited nor did he act upon the report sub- 
mitted on June 28, 1946, by Internal Revenue Agent 
Rector C. Selby to the Internal Revenue Agent in 
Charge at San Franciseo, California. 
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In support of the above there are attached hereto, 
made a part hereof as if fully set forth herein the 
following affidavits with exhibits attached: 


(a) Affidavit with exhibits of D. L. Siegrist, 
Head, Records Division, Income Tax Unit, 
Bureau of Internal Revenue, Washington, D. C. 


(b) Affidavit of Rector C. Selby, Internal 
Revenue Agent, attached to the San Francisco 
Division of the Bureau of Internal Revenue, 
dated November 37, 1946. 


(c) Affidavit of Francis M. Harless, Inter- 
nal Revenue Agent in Charge, San Francisco 
Division, Bureau of Internal Revenue, Income 
Tax Unit, San Francisco, California, dated 
November 3/, 1946. 


(d) Affidavit of Wilham L. Stern, Group 
Chief in the Office of the Internal Revenue 
Agent in Charge, San Francisco Division, Bu- 
reau of Internal Revenue, Income Tax Unit, 
San Francisco, California, dated November 13, 
1946. 


(ce) Affidavit of James W. Carter, Head, 
Audit Review Division EK, Income Tax Unit, 
Bureau of Internal Revenue, Washington, D. 
C., dated November 20, 1946. 


(f) Affidavit of Samuel P. Hatchett, Head, 
Engineering and Valuation Division, Income 
Tax Unit, Bureau of Internal Revenue, Wash- 
ington, D. C., dated November 20, 1946. [65 ] 
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Wherefore defendant prays that - S said 
motion be denied. lea: ies 


om tees 


Respectfully submitted, 


/s/ FRANK J. HENNESSY, ; 
United States Poocume ved 


/s/ WILLIAM E. LICKING; . | 
Assistant Wereed States 
Attorney. | ; 


/s/ FRANK J. READY, 


Special Assistant to the 
Attorney General. 


/s/ RUPPERT BINGHAM, 
Special Assistant to the 
Attorney General. | 


Attorneys for Defendant. 
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United States of America, 
District of Columbia—ss. 


AFFIDAVIT OF DALLAS L. SIEGRIST 


Dallas L. Siegrist, being duly sworn, states as 
follows: 


IT am a eitizen of the United States residing in 
the City of Washington, District of Columbia; am 
forty-five years old; am now employed in the In- 
come Tax Unit of the Bureau of Internal Revenue 
at Washington, D. C., in the capacity of Head, 
Records Division, in the Internal Revenue Building 
at Washington, D. C., and have held that position 
for the past six years. I have been employed in the 
Records Division of the Bureau since 1920. 

The functions of the Records Division with re- 
spect to income tax returns, reports of field agents, 
protests or other communications from taxpayers 
is to record the receipt of such documents, and then 
to control and direct such documents and com- 
munications to the division in the Income T'ax Unit, 
including field divisions, where such documents, 
returns, etc., should ordinarily go to receive proper 
attention. The various employees of the Records 
Division are under my immediate supervision and 
control. 

I'he records of the Bureau kept in the Records 
division disclose that on July 11, 1945 amended 
corporation veturns for the taxable vears 1932 and 
1933 of the Transamerica Corporation, 460 Mont- 
gomery Street, San Francisco, California, were 
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recorded in the Records Division. At that time the 
records indicated that the original corporation re- 
turns for these years were in the Office of the Inter- 
nal Revenue Agent in Charge at San Francisco, 
California. Such amended returns, were, according 
to regular procedure, forwarded to the Internal 
Revenue Agent in Charge at San Francisco for 
association with the [67] original returns. 

There is attached hereto and made Exhibit No. 1, 
a specimen or sample Form 111M used in transmit- 
ting amended returns and any other documents 
forwarded to an Internal Revenue Agent in Charge 
for association with the original return. 

Under date of August 27, 1946, there was received 
in the service unit of the Records Division a three- 
page report dated June 28, 1946, prepared by Mr. 
R. C. Selby of the San Francisco field office, to- 
gether with copy of Treasury Form 850C letter 
addressed under date of July 31, 1946, by the In- 
ternal Revenue Agent in Charge at San Francisco, 
California, to Transamerica Corporation and Affi- 
hates, 4 Columbus Avenue, San Francisco, Califor- 
nia, and control card, Treasury Form 1248 which 
had been prepared in the Office of the Internal 
Revenue Agent in Charge at San Francisco and 
which accompanied Agent Selby’s report above 
mentioned when the Internal Revenue Agent in 
Charge transmitted that report to the Bureau in 
Washington, D. C. This Treasury Form 1248 ac- 
complished the purpose of a letter of transmittal 
from the field office to the Bureau with respect to 
Agent Selby’s report. 
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There are attached hereto true copies of the three 
documents next above mentioned as Exhibit No. 2. 

This report and accompanying papers were in- 
spected in the service unit and for the reason that 
the original returns were not associated with the 
report such report was given to an assembler to 
obtain the original returns. On August 28, 1946, 
the assembler requisitioned the original returns, 
returns for these years being housed some two miles 
away from the main Internal Revenue Building. 
The card records indicated that the original returns 
were still in the hands of the San Francisco field 
office. On October 14, 1946, a letter over my signa- 
ture was addressed to the Internal Revenue Agent 
in Charge, San Francisco, requesting that the orig- 
inal return for 1933 be returned to the Bureau 
immediately. 

There is attached a true copy of the letter just 
mentioned as Exhibit No. 3. [68] 

The report of Agent Selby and the accompanying 
papers, including the amended 1932 and 19383 re- 
turns, were held in a suspense file in the Records 
Division awaiting the original rete or inferma- 
tion from the Internal Revenue Agent in Charge 
as to the probable location of the returns. 

In the meantime information was received in the 
Records Division that the original returns for 1932 
end 1933 were in the hands of the Chief Counsel for 
the Bureau of Internal Revenue for use in a court 
proceeding. A memorandum was then prepared in 
the Records Division for the signature of the Dep- 
uty Commissioner transmitting the 1932 and 1933 
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amended returns and the report of the Revenue 
Agent Selby dated June 28, 1946, to the Office of 
the Chief Counsel for the Bureau of Internal Rev- 
enue, and the documents just mentioned were trans- 
mitted to the Chief Counsel’s office accordingly on 
October 18, 1946. 

There is attached a true copy of the memorandum 
of transmittal just mentioned as Exhibit No. 4. 

The 1932 and 1933 amended returns and the 
Selby report just mentioned were never out of the 
Records Division of the Income ‘Tax Unit from 
August 27, 1946, the time they were received from 
the Internal Revenue Agent in Charge at San Fran- 
cisco, until they were transmitted to the Chief 
Counsel’s office by memorandum dated October 18, 
1946, above mentioned. 


/s/ DALLAS L. SIEGRIST. 


Subseribed and sworn to before me this 20th day 
of November, 1946. 


[Seal ] RALPH T. DERICKSON, 
Notary Public, 
District of Columbia. 


My notarial commission expires on the 31st day 
of December, 1948. [69] 
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EXHIBIT NO. 1 
Form 111M 


Internal Revenue Agent in Charge 
Collector of Internal Revenue 


The attached document(s) ...... is (are) for- 
warded for association with the ...... return(s) 
which was (were) furnished vour office under date 
(| 


Head of Division. [70] 


«\ 
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A-1 
[Letterhead Treasury Department ] 
Office of Internal Revenue Agent in Charge 


July 31, 1946 


Transamerica Corporation and Affiliates, 
4 Columbus Avenue, 
San Francisco, California. 


Gentlemen: 


In re: Income ‘Tax Year(s) covered: 1932 and 1933 

Upon examination of your income tax return(s) 
for the year(s) indicated above, the conclusion has 
been reached that it (they) should be accepted as 
correct. 


I am sure you will appreciate that should sub- 
sequent information be received which would ma- 
terially change the amount reported, it will be 
necessary under existing laws to redetermine your 
tax liability. 


Respectfully, 


Internal Revenue Agent 
in Change. 
Ide 
Form 850-C 


Received Records Division, Bankruptey Unit, 
Oct. 17, 1946. [72] 
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A-2 
Examining Officer: R. C. Selby 
Field Audit: Time Spent: Income tax: 1 day. 
Related Reports: None. | 


In re: T’ransamerica Corporation and Affiliates 
San Francisco, California. 


Name and address, if different: 4 Columbus Ave- 
nue. 
San Francisco, California, 
June 28, 1946 


Internal Revenue Agent in Charge, 
San Francisco, California 


An examination of the books and records of the 
above-named corporation for the years indicated 
below disclosed the following: 


SUMMARY 
Deficiency (Overassessment ) 
Year Income DVEP Excess-Profits Collection 
Ended ‘Tass Tax Tax District 
eS cae none none none First California 
AZ oe Bee........ none none none First California 


Nature of business: Holding Company 
Authority for examination: 1932 and 1933 amended 
returns 


Other Information: 


Relative to the amended consolidated returns filed 
for the years 1932 and 1933 the following is sub- 
mitted : 


A case is now pending entitled—Bank of America 
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N.T.&.8.A. v. U. 8. in the U. 8. Dist. Ct. No. Dis- 
trict of California. 

Involving a suit for refund of income taxes for 
the years 1938 and 1939. 

The sole issue was the proper depreciation deduc- 
tion for those years which issue involved the adjust- 
ment to be made to the basis of banking premises, 
furniture, and fixtures for depreciation allowed or 
allowable for years prior to 1938. 

Received Subsection EH, August 27, 1946, Records 
Division. 

Received Records Division, Bankruptcy Unit, 
October 17, 1946. [73] 

The taxpayer contends that the depreciation on 
these assets takes on the original returns for the 
years 1932 to 1935 inclusive, were excessive and was 
neither allowed or allowable. 

After the Bureau of Internal Revenue rejected 
the taxpayer’s contention that the depreciation pre- 
viously taken had not been allowed the taxpaver 
filed amended returns for those years to report 
thereon the depreciation charged-off on its books 
for those years which it contends is the correct 
depreciation for those years in lien of the deprecia- 
tion originally deducted. 

The amended returns adjust the orginal returns 
only to decrease the loss reported on the original 
returns by the amount which taxpayer contends was 
excessive depreciation for Bank of America N.T.& 
S.A., (which affiliate is included in the taxpaver’s 
consolidated return) for the vears. 
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The Court case was submitted on a Stipulation of 
Facts. Stipulation No. 2 paragraph (12) disclosed. 


1932 1933 
Transamerica Corporation— 

Obimlme) mens -................-.. (29,469,157.12) (19,577,679.54) 
Transamerica Corporation— 

atiended returns) .................. (28,760,336.40) (18,951,407.07) 
Reduction as per amended re- 

turns (not shown in stipula- 

[EUCLA aa ee ee 708,820.72 626,272.47 
Bank Of America .......0000...... (12,047,167.29) (10,827,436.79) 
Banks depreciation included 

In above figures.................... ( 1,947,819.34) ( 1,698,146.84) 


The depreciation figures set forth in paragraph 
12 are detailed in Exhibit 15 attached to the stipula- 
tion and that exhibit was checked in detail by the 
undersigned agent at the time the stipulation was 
entered in for that exhibit also substantiates the fig- 
ures shown for depreciation on the amended re- 
turns. 


Paragraph (26)(a) of Stipulation No. 2 reads 
as follows: 


“The depreciation on furniture and_ fixtures 
charged off by the Bank on its Books in lack of the 
years 1932 to 1935 inclusive, was a reasonable pro- 
vision for depreciation for these respective vears.’’ 


Paragraph (26) (b) of Stipulation No. 2 reads as 
follows: 


“The depreciation on banking premises (build- 
ings) charged off by the bank on its books in each 
of the vears 1932 to 1935 inelusive upon the basis 
of an average estimated useful life of 50 years from 
and after Dec. 31, 1931 was inadequate. [74] 
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The depreciation on banking premises (buuld- 
ings) computed by Mr. Clack in the preparation of 
the depreciation schedules attached hereto as tix- 
hibit 16 is a reasonable provision for depreciation 
for these respective years.’’ 

The depreciation referred to in paragraph (26) 
(a) is the depreciation reported on the amended 
returns for furniture and fixtures. 

A comparison of the depreciation referred to in 
paragraph (26)(b) and the depreciation deducted 
on the amended returns is as follows: 


Depreciation referred Depreciation reported 


to in par (26) (b) on amended returns 
Years on bank premises for bank premises 
120 354,828.55 357,841.88 
2.) 354,828.55 333 134.64 


In view of the above stipulation it would appear 
that the depreciation deducted on the original re- 
turns was excessive but since the entire question 
of the proper depreciations allowable is involved in 
the before mentioned Court preceding 1t does not 
appear it is within the province of the undersigned 
agent to make any recommendation with respect to 
adjusting the original returns. 

It is to be noted that the amended returns were 
filed in the April of 1945 long after the expiration 
of the Statute Limitation for making additional 
assessments for the years for which the returns 
were filed. 

R. C. SELBY, 
Internal Revenue Agent. 
Enclosures : 
1932 and 1933 amended returns 
Plaantit’s: Brief. [75] 
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EXHIBIT No. 3 
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IT :Rec:F :E 
BBY 
Oct. 14, 1946 


Internal Revenue Agent in Charge 
San Francisco 5, California 


Form 1120 


In re: Transamerica Corporation & Affliates 
4 Columbus Avenue, 


San Francisco, California 


Year 1983. Serial 890137. Date Forwarded 


11-20-43. 

The return of this taxpayer was transmitted to 
your office under date indicated above. You are 
requested to forward the return immediately. 


Deputy Commissioner. 


By /s/ D. l. SEGRE, 
Head of Division. 


12229 M [76] 
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EXHIBIT No. 4 


Bureau of Internal Revenue 
Income Tax Unit 


Oct. 18, 1946 
Memorandum for Chief Counsel 


IT :Reec: TW :BD 
FGI 
Lt-38 & 39. No. 24039-S 


(Bank of America National Trust & 
Savings Association ) 


Attention: GC :C—396129 


In re: ‘'ransamerica Corporation 
san Franciseo, California 


There are forwarded amended returns for the 
years 1932 and 1933 of the above-named corporation 
together with the report of Internal Revenue Agent 
R. C. Selby dated June 28, 1946, recommending no 
change in the income tax liability for those years. 

It is understood that copies of the amended re- 
turns for the years 19382 and 1933 are with the ad- 
ministrative file in your office. 


EK. 8. McLARNEY, 
Deputy Commissioner. 


Hnclosures 
396129 Received in Th. Oct. 18, 1946. LW. [77] 
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AFFIDAVIT B 
Affidavit of Rector C. Selby 


State of California, 
City and County of San Francisco—ss. 


Rector C. Selby being first duly sworn deposes 
and says: 


He is a citizen of the United States and a resi- 
dent of the City and County of San Francisco, State 
of California, and is over 21 years of age. 


He was commissioned Internal Revenue Agent in 
July 1926 and ever since that date has been em- 
ployed in the offices of the Internal Revenue Agent 
in Charge in several divisions, and at the present 
time he is employed in the office of the Internal 
Revenue Agent in Charge, San Francisco, Califor- 
nia, and has been in this office since October, 1937. 

His duties, among others, are to make examina- 
tions of the accounting books and records for the 
purpose of determining the correct tax lability for 
years covered by income tax returns. 


On or about June 18, 1946. the amended returns 
of ‘Transamerica Corporation and Affiliates, for the 
calendar vears 1932 and 1933, (including Bank of 
America N. T. & 8S. A.), were assigned to the under- 
signed for consideration, by his Group Chief, Wil- 
ham LL. Stern. 


The assignment was made in the following man- 
ner: 


The undersigned was informed that the returns 
were first assigned to N. J. Friedman, Internal 


United States of America 93 


Revenue Agent, San Francisco Division, San Fran- 
ciseo, California. Agent Friedman then discussed 
with Bruce Wedgwood, Internal Revenue Agent of 
the San Francisco Division, who had made exam- 
inations of the accounting books and records of the 
Bank’s returns for other years, the reasons why 
these outlawed returns should be forwarded to the 
office of Internal Revenue Agent in Charge, San 
Francisco, California, for consideration. 


The undersigned agent was then called into the 
office of his Group Chief, William L. Stern, and in 
the presence of Agents Friedman and Wedgwood, 
the returns were transferred to the undersigned for 
consideration, since the undersigned had previously 
been assigned to prepare certain information to be 
used in connection with a pending suit of the Bank 
of Amerea N.T.&S.A. vs. U. 8S. and was, therefore, 
familiar with the depreciation issue involved. [78] 


It was assumed that some consideration was re- 
quired otherwise the returns for years long since 
barred by the statute would not have reached the 
office of the Internal Revenue Agent in Charge, San 
Francisco, California. After some discussion with 
the aforementioned individuals, it was decided that 
an information report was desired by the Bureau 
of Internal Revenue, Washington, D. C., for pos- 
sible use in the trial of the pending litigations. 
During this discussion it was never contemplated 
that an examnation should be made of the account- 
ing books and records. It was the intention only 
to reconcile the differences between the depreciation ° 


94 Bank of America, et al., vs. 


claimed on the original and amended returns, and 
submit an information report thereon to the Bureau 
of Internal Revenue, Washington, D. C. 


It was found that all of the information needed 
could not be obtained in the files of the office of the 
Internal Revenue Agent in Charge, San francisco, 
California. 


On June 27, 1946, the undersigned called at the 
office of George H. Koster, 300 Montgomery Street, 
San Francisco, California, attorney for both Trans- 
america and the Bank, to obtain the data which 
were lacking. 


An examination was not made of the accounting 
books and records. The information needed for the 
reconciliations was procured from the attorney’s 
copy of the Stipulation of facts submitted to the 
Court in the pending litigation. This information 
was obtained in the attornev’s office and at no time 
did the undersigned visit the taxpayer’s office in 
this connection. 


On June 28, 1946 a report was prepared and sub- 
mitted by the undersigned to the office of the Inter- 
nal Revenue Agent in Charge, San Francisco, 
California. This report was an information report 
in which only the differences between the deprecia- 
tion, claimed on the original and amended returns 
were reconciled. 


To the best knowledge and belief of the under- 
signed the attorney was advised by the undersigned 
that stnce the proper depreciation allowance is in- 
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volved in the pending litigation that it was not im 
the province of the undersigned to maxe any recom- 
mendation with respect to adjusting the original 
returns. The undersigned did not inform the attor- 
ney that he found the returns to be correct and 
would so report. | 


(SRC VORSC. Silib’y , 
Internal Revenue Agent. 


Subscribed and sworn to before me this 13th day 
of November, 1946. 


[Seal] /s/ RUTH NATUSCH, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission expires January 3, 1947. [79] 


AFFIDAVIT C 


Affidavit of Francis M. Harless 


State of California, 
City and County of San Francisco—ss. 


Francis M. Harless being first duly sworn deposes 
and says: 


He is a citizen of the United States and a resident 
of the City and County of San Francisco, State of 
California, and is over 21 years of age. | 


He was commissioned Internal Revenue Agent 
in Charge April 1, 1937 and ever since that date 
has been and is now emploved as the Internal Rev- 
enue Agent in Charge, San Francisco, Division, 


96 Bank of America, et al., vs. 


| —_— 
Bureau of Internal Revenue, Income Tax Unit, San 
Francisco, California. 


Sometime during the early part of 1946 the 
amended income tax returns filed by the ‘lrans- 
america Corporation and its Affiliates, including the 
Bank of America N. T. & 8. A., San Francisco, 
California, for the years 1932 and 1933 were re- 
ceived in the Office of Internal Revenue Agent in 
Charge, San Francisco, California. ‘There is no 
record in the Office of the Internal Revenue Agent 
in Charge when or from whom these returns were 
received, but it 1s safe to assume they were sent by 
the Bureau of Internal Revenue, Washington, D. C., 
and that they were received on or about May 31, 
1946, as your affiant has been reliably informed the 
‘“‘received stamp’’ of the Office of the Internal 
Revenue Agent in Charge, San Francisco is im- 
printed thereon showing a receipt date of May 
ol, 1946. The returns are now in Washington, D. C. 


Each year thousands of income tax returns are 
forwarded to the Office of the Internal Revenue 
Agent in Charge, San Francisco by the Bureau of 
‘Internal Revenue, Washington, D. C., for its con- 
sideration. It is estimated that at least 95% of 
these returns are received with no instructions and 
are handled in a routine manner in aecordance with 
established procedure. All returns are carefully 
inspected and, on the basis of information contained 
thereon, many are returned to the Bureau of In- 
ternal Revenue, Washington, D. C., without further 
consideration. Many thousands are held ond. as- 
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signed to Internal Revenue Agents for examination. 
To examine a return it is not only necessary to 
consider the information disclosed on the return 
itself, but to examine the accounting books and 
records of the taxpayer such as they may be for the 


purpose of determining whether the taxpayer’s 


net 
income as reflected on the return is correct. Those 
returns received from the Burean of Iniernal nev 
enue in Washington, D. C., which are unusual im 
nature and which are normally not sent mm the usual 
routine manner are accompanied by instructions. 
However, if the aforementioned 1932 and 1933 re- 
turns which were unusual in that they were amended 
returns and were for years on which the statute of 
limitations had long since expired, were aceom- 
panied with instructions, those instructions have 
been either misfiled or destroyed. After a thorough 
search of office files, no letter of instruction has been 
found. Many times a number of amended returns 
are forwarded in one package and with one set of 
instructions, requesting that the amended returns 
be associated with the original returns. Usually 
under these circumstances the instructions do not 
make reference to any specific return and when the 
returns are separated the letter loses its identity 
and is usually destroyed or otherwise disposed of. 


The 1932 and 1933 amended returns mentioned 
above eventually reached a Group Chief, Wm. L. 
Stern, and were assigned to an Internal Revenue 
Agent, R. C. Selby. According to the records of 
the Office [81] of Internal Revenue Agent in 
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Charge, the Internal Revenue Agent spent approxi- 
mately one day considering the returns and in pre- 
paring a report for transmission to the Bureau of 
Internal Revenue, Washington, D. C. 


The reecrds further disclose Internal Revenue 
Agent R. C. Seiby did submit an information re- 
port. This report passed from the Agent to the 
Record Section, the Review Section and the ‘typing 
‘Section of the Office of Internal Revenue Agent in 
‘Charge, and thence to the Bureau of Internal 
Revenue in Washington, D. C. The handling of 
the returns and the report in this manner con- 
formed to the routine handling of thonsands of 
returns and reports passing through the office; 
some being information reports, some no change 
reports and some changed reports. An information 
report is Just what the name purports 1t to be, that 
is a report for the information and guidance of the 
Bureau of Internal Revenue and its interested per- 
sonnel and is nothing more than a confidential inter- 
office communication. It is not the policy of the 
Bureau of Internal Revenue to send copies of infor- 
mation reports to taxpayers. A no change report 
is a report prepared by an Internal Revenue Agent 
in which he recommends no change in tax liability 
atter having examined the tax returns and the 
books and records supporting same. <A change 
report 1s a report of an examination of a return and 
the supporting accounting books and records and 
recommends a change in tax liability as reported on 
the return. Clerical personnel could readily con- 
fuse an information report with a no change report 
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and vice versa, although the text material or com- 
ment by the Internal Revenue Agent should clearly 
distinguish one from the other. A copy of a no 
change report is seldom sent to a taxpayer, the 
taxpayer merely being furnished with a form letter 
reading in part as follows: ‘‘Upon examination of 
your income tax return(s) for the year(s) indicated 
above, the conclusion has been reached that it 
(they) should be accepted as correct.’? Hundreds 
of these no change letters are prepared each month 
and mailed out to taxpayers over your afflant’s 
name. Your [82] affiant’s name is usually signed 
to these letters by some officer in the office to whom 
such authority has been delegated. 


It so happens when Internal Revenue Agent 
Selby’s report was submitted to the Office of the 
Internal Revenue Agent in Charge, the records dis- 
closed the personnel handling it in its routine 
passage through the office mistakingly treated it as 
a no change report rather than an information 
report, and inadvertently prepared and mailed the 
aforementioned ‘*no change’’ form letter to the 
taxpaver, the Transamerica Corporation end Aff- 
liates, over your affiant’s name as the Internal 
Revenue Agent in Charge. 


ihe handing of the information report in this 
manner was a simple error of Judgment on the part 
of the personnel of the Office of the Internal Revy-' 
enue Agent in Charge. The report should have: 
been handled in the manner prescribed for the: 
handling of information reports, i.e, no copy or 
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letter to the taxpayer, but the original mailed 1m- 
mediately to the Bureau of Internal Revenue in 
Washington, D. C., for the information of that office 
only. 
/3/ FRANCIS M. HARLESS;, 
Internal Revenue Agent 
in Charge. 


Subseribed and sworn to before me this 13th day 
of November, 1946. 


[Seal] /s/f BUTE NAT USED 
Notary Public in and for the City and County of 
San Francisco, State of California. [83] 


My commission expires January 3, 1947. 


AFFIDAVIT D 
Affidavit of Wilham LL. Stern 


State of California, 
City and County of San Franecisco—ss. 


William L. Stern being first duly sworn deposes 
and says: 


He is a citizen of the United States and a resi- 
dent of the City and County of Alameda, State of 
California, and 1s over 21 years of age. 


He was commissioned Internal Revenue Agent in 
March, 1928, and ever since that date has been and 
is now employed in the Office of the Internal Rev- 
enue Agent in Charge at San Francisco, California. 
His present office position is that of Group Chief, 
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in which capacity he assigns work and supervises 
the activities of agents assigned to his group. 


On or about June 18, 1946, Internal Revenue 
Agent, N. J. Friedman, of the San Francisco Divi- 
sion, placed before the undersigned, amended re- 
turns of Transamerica Corporation and Affiliates, 
for the calendar years 19382 and 1933, with the 
request that they be assigned to another agent inas- 
much as he was going out of town for a period 
approximating 60 days. He suggested that another 
agent, one Bruce Wedgwood, was more familar 
with the years involved, and could prepare the 
necessary information report which he thought was 
required. [84] 


A eursory examination of the amended returns 
showed that no tax lability was indicated thereon, 
and further, that the period of limitation upon 
assessment and collection had long since expired. 
Thereupon, on the same date, the undersigned con- 
tacted Internal Revenue Agents Bruce Wedgwood 
and H. Selby vith a view toward determining what 
should be done in the matter. 


Agent Wedgwood appeared to be well informed 
as to the purpose of the taxpayer in filing these 
amended non-taxable returns long after the period 
of lmitation upon assessment and collection had 
expired; stating that there was a suit pending in the 
U.S. District Court, titled Bank of America N. T. 
& S. A. vs. U. S. in which a depreciation issue was 
involved. He further stated that Agent R. Selby 
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had assisted the attorneys for the Department of 
Justice in the preparation of additional informa- 
tion relative to depreciation and was undoubtedly 
familiar with the case. Agent Selby confirmed the 
fact that he had assisted ihe attorneys tory the De- 
partment of Justice in securing data and informa- 
tion with respect to the pending litigation. 


After the foregoing discussion of the apparent 
reason which prompted the filtng by taxpaver of 
the amended returns for 1932 and 1933, it was 
suggested by the undersigned that these returns 
were apparently filed for the sole purpose of eir- 
cumventing the effect of the Supreme Court de- 
cision in Virgina Hotel Corp. That under the 
holding in that case, where taxpayer took excessive 
depreciation for net loss years, the amounts claimed 
were required to be subtracted from the deprecia- 
tion basis for later years. ‘That depreciation 1s 
allowed under the statute, if 1t has been considered 
In arriving at the net tax result for the taxable 
year, and it is not necessary that it offset taxable 
income. 


Realizing that the statutory pericd of limitation 
upon assessment and collection had already expired, 
and having discussed the matter of these returns 
with the aforementioned Internal Revenue Agents, 
it was assumed by the undersigned that under no 
circumstances had the Bureau of [85] Internal 
Revenue, Washington, D. C., forwarded these re- 
turns to its field office for the purpose of an income 
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tax investigation as such an investigation would 
consume an unusual amount of time and would 
serve no useful purpose whatsoever. It was felt, 
however, that since the Bureau had forwarded 
these amended returns to the field, an information 
report was required for possible use in the trial of 
the pending litigation. With this m mind, the 
returns were handed to Agent Selby with the sug- 
gestion that he prepare an information report ree- 
onciling the depreciation claimed on the original 
and amended returns for the years 19382 and 1933. 
It was further suggested to him that this informa- 
tion could undoubtedly be secured from our office 
file on the case. 


/s/ WILLIAM L. STERN, 
Internal Revenue Agent. 


Subseribed and sworn to before me this 13th day 
of November, 1946. 


[Seal] /s/ RUTH NATUSCH, 


Notary Public in and for the City and County of 
San Francisco, State of California. 


Mv Commission expires January 3, 1947. [86] 
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AFFIDAVIT E 


United States of America, 


District of Columbia—-ss. 
Affidavit of James W. Carter 


James W. Cartier, being duly sworn, states as 
follows: 


tama citizen of the United States residing in the 
City of Washington, District of Columbia; am fifty- 
seven years old; am now employed in the Income 
Tax Unit of the Bureau of Internal Revenue at 
Washington, D. C., in the capacity of Head, Audit 
Review Division EK, in the Internal Revenue Build- 
ing at Washington, D. C., and have held that posi- 
tion for the past seven years. I have been emploved 
in the Bureau of Internal Revenue since 1919. 

The records of the Audit Review Division KE indi- 
cate that no consideration has ever been given by 
that division to the amended returns field in Avril 
1945 by Transamerica Corporation and its affilates 
for the years 1932 and 1933. 


/s/ JAMES W. CARTICR. 


Subscribed and sworn to before me this 20th day 
of November, 1946. 


[Seal] RALPH T. DERICKSON, 
Notary Public, 
District of Columbia. 


My notarial commission expires on the 21st day 
of December, 1948. [87] 
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AFFIDAVIT F 


United States of America, 
District of Columbia—ss. 


Affidavit of Samuel P. Hatchett 


Samuel P. Hatchett, being duly sworn, states as 
follows: 

Lam a citizen of the United States residing in the 
City of Washington, District of Columbia; am sixty 
years old, am now employed in the Income ‘Tax 
Unit of the Bureau of Internal Revenue at Wash- 
ington, D. C., in the capacity of Head, Engineering 
and Valuation Division, in the Internal Revenue 
Building at Washngton, D. C., and have held that 
position for the past sixteen years. I have been 
employed in the Bureau of Internal Revenue since 
1919. 

The records of the Engineering and Valuation 
Division indicate that no consideration has ever 
been given by that Division to the amended returns 
filed in April 1945 by Transamerica Corporation 
and its affiliates for the years 1932 and 1933. 


/8/ SAMUEL P. HATCHEDPT. 


Subseribed and sworn to before me this 20th day 
of November, 1946. 
[ Seal ] RALPH T. DERICKSON, 
Notary Public, 
District of Columbia. 
My notarial commission expives on the 3ist day 
of December, 1948. 


[Endorsed]: Filed Nov. 22, 1946. [88] 
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In the District Court of the United States for the 
Northern District of California, Southern 
Division 

No. 24039-S 


BANK OF AMERICA NATIONAL TRUST and 
SAVINGS ASSOCIATION, a national bank- 
ing association, 

Plaintiff. 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 
George H. Koster, 
Bayley Kohlmeier, 
Attornevs for Plaintiff, 
300 Montgomery Street, 
San Francisco, California. 


Frank J. Hennessy, 
United States Attorney. 


William KE. Licking, 
Assistant United States Attorney. 
Attorneys for Defendant. 


OPINION 


St. Sure, District Judge 


Plaintiff, a national banking association, seeks to 
recover amounts officially assessed and collected as 
deficiencies in its income taxes for the calendar 
years 1938 and 1939. The taxes were paid with 
reservations of the right to seek refund and, if 
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denied, to test the validity of the collection by legal 
procedure. 

The deficiencies were the result of partial disal- 
lowanee of respective deductions claimed by plain- 
tiff as depreciation of buildings, furniture and fix- 
tures used In its business. 

The disallowance, in part, of deductions claimed 
as depreciation on furniture and fixtures was pre- 
dicated on an adjustment of the unexhausted depre- 
ciation base as of December 31, 1937, which in turn 
was based on the so-called residual value of the 
furniture and fixtures (meaning cost less accumu- 
lated depreciation) as of December 31, 1935. The 
cause was submitted on stipulated facts. 

Prior to 1931 the plaintiff deducted from eross 
income shown on its tax returns the same amounts 
for depreciation on its furniture and fixtures as 
it charged off on its books; that is, 8% per annum 
of original cost and on an estimated useful life of 
1214 years. In 1932 the taxpayer estimated the 
useful life of its furniture and fixtures on hand 
December 31, 1931, was 1214 years from that date 
and of new furniture 15 years from date of pur- 
chase. Thereupon “it changed its depreciation rate 
for bookkeeping purposes ... by using a rate of 8% 
of the residual value (meaning cost less accumu- 
lated depreciation) of the furniture and fixtures on 
hand December 31, 1931, and 624% on new ecquisi- 
tions thereafter. Plaintiff, however, continued to 
compute its depreciation at the rate of 8% per 
annum on original cost in computing its deprecia- 
tion on its tax returns for each of the veurs 1932 
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to 1937, inclusive.’’ This is to say that for the years 
1932 to 1937, inelusive, the taxpayer deducted from 
eyvoss income on its tax returns a larger amount for 
depreciation on furniture and fixtures that it 
charged off on its books. For the years now involved 
(19238 and 1939) [90] the plaintiff deducted the 
same amounts as it charged off. 

The amended complaint alleges that the taxpayer 
advised revenue agents who audited its returns of 
the discrepaney between the depreciation annually 
deducted and that charged off on its books, but 
that, because the returns disclosed a net loss for 
each of the years 1982 to 1935, inclusive, and dis- 
allowance of excess amounts deducted would not 
create a tax liability, official revision of the depre- 
elation schedule was deferred until an audit was 
made of the return showing a tax hahility. Such 
an audit by revenue agents for the yerrs 1956 to 
1939, inelusive, resulted in an adjustment of the de- 
preciation base, as of December 31, 1935. The agents 
‘fallowed’’ as the annual deductions for deprecia- 
tion the amounts charged off on the books therefor 
and added to the unexhausted base as of December 
ol, 1935, the aggregate amount of excess deprecia- 
tion deducted for each of the years 1932 to 1935, 
inclusive. This addition was disapproved by the 
Commissioner. 

In auditing the returns for 1936 to 1939, inclusive, 
the Commissioner determined that as of December 
31, 1935, taxpayer’s furniture and fixtures on hand 
had a useful life of ten years from that date. In 
auditing the teturns for 1938 and 1939) he de- 
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termined that as of December 31, 1937, the same 
depreciable assets had a useful life of ten years 
from that date and that new furniture and fix- 
tures would have a useful life of 1644 years from 
date of purchase. In applying this determination 
to taxpayers returns for 1938 and 1939, the Com- 
missioner used the unexhausted depreciation base 
as of December 31, 1935, reflected on the tax return 
for the vear 1935; took 1/10 thereof for each of the 
vears 1936 and 1937, deducted the aggregate amount 
thereof from the unexhausted base as of December 
31, 1935, and computed the residual value as of De- 
cember 31, 1937. He then determined that 1/10 [91] 
of the 1987 residual value was the amount of de- 
duction allowable for depreciation on furniture and 
fixtures for the years 1938 and 1939. In other 
words the Commissioner changed the rate of depre- 
clation used by the taxpayer for the years 19386 to 
1939, inclusive. 

Plaintiff does not question the change of rate of 
depreciation for the years 1936 to 1939, inclusive. 

The essence of plaintiff’s grievance is that the 
Commissioner based his computation of allowable 
deductions for the years 1938 and 1939 on the un- 
exhausted depreciation base as of December 31, 
1935, as that base was reflected on its tax returns 
for the year 1935, but refused to restore or add to 
that amount the aggregate excess depreciation 
claimed on the tax returns over the amount charged 
off on its books. The arguments are that since the 
amounts charged off on its books were admittedly 
reasonable allowances for depreciation and that the 
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excess amounts claimed on the tax returns for 1932 
to 1935 were neither allowed nor allowable, the 
aceregate of the excess disallowed by revenue agents 
should be ‘‘vestored’’ to the depreciation base as of 
December 31, 19385; that the aggregate of such ex- 
cess amounts to nearly two million dollars which 
unless added to the unexhausted base or residual 
value as of Deeember 31, 1935, will be lost so far 
as tax henefit is concerned; and that the unex- 
hausted base on that date should be the amount 
refiected on taxpaver’s books. 

In view of the recent consideration of the ap- 
plieable statute (Revenue Act of 1938, §23(n) 54 
stat. 447; 26 U.S.C_LA. Acts $ p. 10149 WIIG), ()) 
(1)(B), 114) 26 U.S.C.A. Ent. tev. Code, amd the 
substantial similaritv of basic facts, principles and 
the major part of the argument herein to those 
presented in Virginian Hotel Corporation v. Hel- 
vering (4 Cir, 1382 F 2d 909, affirmed 319 U.S. 528), 
extended discussion herein and reiteration of the 
principles enunciated therein, would he of no bene- 
fit. It is enough to say that the Supreme Court 
has definitely settled the following points. [92] 

1. The basis on which depreciation as to he 
allowed is the cost of the property with proper ad- 
justments for depreciation to the extent allowed or 
allowable. 

2. The depreciation base is reduced by the 
amount allowable each year, whether it is claimed 
by the taxpaver or not, and it must be reduced even 
though no tax benefit results from use of depyecia- 
tion as a deduction. 
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3. Depreciation cannot be accumulated for de- 
duction in a year in which the taxpayer will re- 
ceive the most benent thereby. 

4, The purpose of the amendment of the Rev- 
enue Act of 19382 (47 Stat. 169, 201) was to fore- 
close or preclude a taxpayer who had made deduc- 
tions 1n exeess of the amount allowable from re- 
ducing the depreciation base by the lesser amount 
which was allowable. 

o. These principles do not deprive the taxpayer 
of anv vortion of allowable deductions. 

Plaintiff’s argument is that this case 1s to be dis- 
tinguished from the Virginian Hotel case, for the 
reason that in the present instanee the excess de- 
preciation was disallowed by revenue auditors, 
whereas the formev case rested upon the express 
FSeiation by the Supreme Court that the ex- 
cess had been allowed; and therefore in the instant 
case the agererate of disallowed excess should he 
added to the depreciation base as of December 31, 
1935. This contention is net without foundation 
from a practical standpoint. 

The argument that the unexhausted base or resi- 
dual value should be the amount reflected on tax- 
payer’s books as of December 31, 1935, is tanta- 
mount to a contention that its books should be sub- 
stituted for its tax returns. ‘Tax returns are the 
documents and the figures therein are controlling 
in the Commissioner’s computation or determina- 
tion of tax liabilitv. I find no authority, statutory 
or judicial, and none has been cited which would 
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support a contrary conclusion. [93] A taxpayer 
who or which, for ‘‘bookkeeping purposes’’ delib- 
erately claims on its tax returns a deduction for 
depreciation larger than it charges off on its books 
over a period of years, is not In a position to 
complain when the disadvantage of having done 
so is made to appear by official disallowance of the 
excess. It is not unfair nor unjust to compel such 
a taxpayer to accept the consequences of such pro- 
eedure even though, as presently asserted, the mo- 
tive was not ulterior but that the procedure was a 
mistake. Disclosure of the excessive depreciation 
claimed and disallowance of its deduction by rev- 
enue agents or by the Commissioner does not auth- 
orize the latter to rectify the taxpayer's mistake 
or error of judgment. I am unable to perceive 
any basis for a different conclusion in this case 
from that enunciated in the Virginian Hotel Corp. 
case, supra. 


Judgment will be entered in favor of the United 
States. 


Dated: December 5, 1946. 
[ Endorsed]: Filed Dee. 5, 1946. [94] 
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ORDER 


It appearing to the Court that the Order entered 
in the above proceeding on December 5, 1946, should 
be corrected to provide for judgment for plaintiff 
for the amounts agreed upon by the parties as 
being refundable to the plaintiff, 

It Is Ordered, on the Court’s own motion, this 
31st day of December, 1946, that the said Order 
of December 5, 1946, be vacated and withdrawn, 
and 

It Is Now Ordered nune pro tune 

1. The motion of plaintiff, Bank of America 
National Trust and Savings Association, to reopen 
the case is Denied. 

2. Plaintiff may have judgment for overpay- 
ments of income taxes [95] and interest thereon 
for the year 1938 in the amount of $9,760.05, and 
for the year 1939 in the amount of $5,715.73 or an 
aggregate overpayment of $15,475.78, together with 
interest thereon as provided by law, and together 
with costs, judgment to be entered after filing of 
findings of fact and conclusions of law. 

Opinion filed. 

Counsel for defendant may submit findings of 
fact and conclusions of law. 


A. © ST. SURE, 
United States District Judge. 


Dated: December 31st, 1946. 
[Endorsed]: Filed Dec. 30, 1946. [96] 


114 Bank of America, et al., vs. 


[‘Pitle of District Court and Cause. | 


FINDINGS OF WAaCT AND 
CONCLUSIONS OF LAW 


Upon the basis of the pleadings, stipulated facts, 
bricts and argument of counsel, upon which this 
course was submitted to the Court by the parties, 
the Court renders the following 


Iindings of Fact 


i. Plaintiff sues to recover $54,382.97 and $30,- 
031.19, representing portions of amounts officially 
assessed and collected as deficiencies of 1ts income 
taxes for the vears 19388 and 1939, plus mterest. 
he disputed deficiencies were paid with reserva- 
tion of the rigut to seek refund and, if denied, to 
test the validity of the collection by legal proced- 
ure. 

2. ‘he matters set forth in the two written 
agreed statements of fact are adopted and ineor- 
porated, by reference, as a part of these findings. 

3. Plamtiff is a national banking association 
with principal place of business in the City of 
san Francisco, which operates a branch banking 
system, having 500 branches throughout the State 
of California and a branch in London, England. 

4. ‘The disputed deficiencies were paid on Mareh 
17, 1942, to a former Collector of Internal Revenue 
at San Francisco, California, who was out of office 
as Collector when this action was begun on Novem- 
ber 25, 1944. 

9. On April 25, 1942, plaintiff filed separate 
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claims for refund for each year involved, presenting 
in each claim the same grounds for recovery as- 
serted in the amended petition herein. Both of 
those claims were rejected by the Commissioner of 
Internal Revenue on April 4, 1944. 

6. No part of the taxes ccllected from the plain- 
tiff by the defendant for the calendar years 1938 
and 1939 has been refunded ov repaid to the plain- 
tiff. 

7. The disputed deficiencies, so far as presently 
material, were the result of partial disallowance of 
respective deductions claimed by plaintiff as de- 
preciation of buildings, furniture and fixtures used 
in its busmess during the years 19388 and 1939. 

8. The parties have stipulated out of the case, 
without prejudice otherwise, the question of addi- 
tional depreciation allowable upon plaintiff’s build- 
ings. They have agreed (2d Stip., par. 27) that 
plaintiff is entitled to additional depreciation upon 
its buildings to the extent of $50,208.52 for the 
calendar year 1938 and of $30,981.86 for the calen- 
dar year 1939, and is therefore entitled, irrespective 
of the remaining issue, to recover overpayments of 
income taxes and deficiency mterest paid thereon 
Mareh 17, 1942, as follows: 


Deficiency 
Year Tax Interest Total 
ON $ 8,284.57 $1,475.48  $ 9,760.05 
13) 3) 2,112.00 603.73 0,415.73 


$13,396.57 S207 een $15,475.78 
9. Plaintiff, on March 15, 1939, filed its income 
and excess profits tax return reporting net income 
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of $12,085,942.40 and tax due of $697,171.74 for 
the calendar year 1938, and on March 10d, 1940, 
filed similar return reporting net income of $10,- 
006,392.07 and tax due of $562,447.33 for the calen- 
dar year 1940. Plaintiff duly paid the taxes so 
reported due for each year, and those tax payments 
are not in question here. 


10. Upon audit of those returns in 1942, the 
Commissioner of Internal Revenue assessed the 
above mentioned deficiencies against plamtiff of 
tax of $158,620.46 plus interest of $28,254, totalling 
$186,874.46 for the year 1938 and of tax $97,477.46 
plus deficiency interest of $11,514.35, totalling 
$108,991.81 for the year 1989. In computing these 
deficiencies the Commissioner increased plaintiff’s 
net income to $13,044,356.88 and the tax due thereon 
to $855,792.20 for the year 1938 and increased its 
net income to $10,592,673.48 and the tax due thereon 
to $659,924.79 for the year 1939. 


11. (a) The disallowance, in part. of deduc- 
tions claimed as depreciation on furniture and fix- 
tures for the years in suit was predicated on an 
adjustment of the unexhausted depreciation base 
as of December 31, 1937,-which in turn was based 
on the so-called residual value of the furniture and 
fixtures (meaning cost less accumulated deprecia- 
tion) as of December 31, 1935. 


(b) The amounts of depreciation of furniture 
and fixtures (1) charged off upon plaintiff’s books 
and taken as deductions from gross income in its 
1938 and 1939 tax returns, (2) allowed as such de- 
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duetions by the Commissioner, and (3) disallowed 
by the Commissioner, are as follows: [99] 


1938 1939 


Pe peteookeasamd Teturns.................. $660,146.37 $694,986.20 
Oo rr 380,762.15 419,718.48 
Le 122) EE CX |e 279,384.22 276,267.78 


12. Consolidated corporation income tax return 
was filed by Transamerica Corporation on June 1, 
1933, reporting a consolidated net loss of $29,469,- 
157.12 for the calendar year 1932 and including in 
that consolidated loss a net loss of the plaintiff, an 
affiliated company, for the same year of $12,047,- 
167.29. In that return plaintiff. took a deduction 
from its gross income for depreciation in the sum 
of $1,947,819.34. 

13. Consolidated corporation income tax return 
was filed by Transamerica Corporation on May 31, 
1934, reporting a consolidated net loss of $19,577,- 
679.54 for the calendar year 1933 and including 
in that consolidated loss a net loss of the plaintiff, 
an affiliated company, for the same year of $10,827,- 
436.79. In that return plaintiff took a deduction 
from its gros sincome for depreciation in the sum 
of $1,698,146.84. 

14. Separate corporation income tax retuin was 
filed by the plaintiff on May 15, 1935, reporting a 
net loss of $13,689,532.14 for the calendar year 1934. 
In that return plaintiff took a deduction from its 
ervoss income for depreciation in the sum of $1,- 
620,826.23. 

15. Separate corporation income tax return was 
filed by the plaintiff on May 15, 1935, reporting a 
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net loss of $11,179,336.88 for the calendar year 
1935. In that return plaintiff took a deduction 
from its gross income for depreciation in the sum 
of $1,546,767.79. [100] 


16. Prior to and during the period January 1, 
1930, to July 30, 19387, Transamerica Corporation 
owned, directly or indirectly practically all of the 
outstanding capital stock of the plaintiff. 


17. The deductions taken for depreciation in 
planitiff’s returns as above stated include deprecia- 
tion of furniture and fixtures as follows: 


Year Furniture Fixtures Total 

Eee eee. -caaas.---..--02002 $ 335,718.78 $ 988,120.12 § S25 53680 
lso ae 323,173.85 064,776.58 887,950.43 
oa 316,130.67 D008, (01.42 869,888.09 
i 310,258.18 024,051.53 $34,309.71 


$1,985,281.48  $2,230,705.55 $3,515,987.13 


18. ‘he amounts charged off on plaintiff’s books 
as depreciation of furniture and fixtures for these 
same years are as follows: 


Year Furniture Fixtures Total 

ie 2... ee... $ 168,993.59 $ 343,962.21 § S12j;8T580 
vot) 170,441.84 336,003.66 206,945.50 
| res 172,090.20 342,636.37 014,726.97 
1 190,641.70 374,517.80 565,159.50 


¢ 702,087.33  $1,397,620.04 $2,099,707.37 


19. The deductions taken on plaintiff’s income 
tax returns for depreciation of furniture and fix- 
tures for these four years thus exceed the amounts 
charged off upon its books as depreciation of the 
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same property over the same period by the follow- 
ing amounts: 


U2) $ 410,963.10 
oo, $81 004.93 
i 355,161.52 
Cl: aa 969,150.21 


$1,416,279.76 


20. Prior to 1931 the plaintiff deducted from 
eross income shown on its tax returns the same 
amounts for depreciation on its furniture and fix- 
tures as it charged off on its books; that is, 8% per 
annum of original cost and on an estimated useful 
life of 1214 years. In 1982 the taxpayer estimated 
the useful life of its furniture and fixtures on hand 
December 31, 1931, was 1214 years from that date 
and of new furniture 15 years from date of pur- 
chase. Thereupon ‘‘it changed its depreciation rate 
for bookkeeping purposes * * * by using a rate of 
8% of the residual value (meaning cost less accu- 
mulated depreciation) of the furniture and fixtures 
on hand December 31, 19381, and 624% on new 
acquisitions thereafter. Plaintiff, however, contin- 
ned to compute its depreciation at the rate of 8% 
per annum on original cost In computing its depre- 
ciation en its tax returns for each of the years 1932 
to 1937, inclusive.”? For the years 1932 to 1937, 
Inelnsive, the taxpayer thus deducted from gross 
Income on its tax returns a larger amount for depre- 
ciation on furniture and fixtures than it charged 
off on its books. However, for the years now in- 
volved (1988 and 1939) the plaintiff deducted the 
same amounts as it charged off. 
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21(a). Income tax returns were filed in behalf 
of or by plaintiff reporting its income (or rather, 
net losses for Income tax purposes) for each of the 
years 1932-1935, mclusive. The net losses so re- 
ported and the depreciation deductions taken from 
eross income in those returns were as follows: 


Depreciation 
Year Net Loss Deduction 
|» 8 $12.047,167.29  $1,947,219.34 
|. ne 10,827,436.79 1,698,146.84 
| SE nner. Ls 14,267 ,429.28 1 620,826.28 
| ee 11.665,034.70 1,546,767.79 


(b) The returns for 1932, 1933 and 1934 were 
successively examined by local internal revenue 
agents attached to the office of the Internal Revenue 
Agent in Charge at San Francisco, Califormia. 
When each of those agents had proceeded far 
enough in his audit to develop the fact that no tax 
liability existed for the pericd under examination 
by him, he submitted to the Internal Revenue Agent 
in Charge a report to that effect vith the recom- 
mendation that the return for the particular year 
be accepted as filed. The reports and returns for 
those three years, after review and approval of each 
successive report in the office of the Internal Reve- 
nue Agent in Charge, were transmitted to the Bu- 
reau of Internal Revenue at Washineton, D. C., 
with the recommendation of the field office that the 
returns be accepted as filed. When those returns 
and reports covering the years 1932, 1933 and 1934 
were successively received by the Bureau thev were 
reviewed, accepted and sent to the elosed files. 
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(c) During February, 1937, Internal Revenue: 
Agent Mooney began his audit and investigation of" 
plaintiff’s 1935 income tax return and spent several: 
days at plaintiff’s office on that assignment. -Dur-« 
ing the course of his audit he ascertained that de-- 
preciation had been taken on buildings and equip- 
ment and on furniture and fixtures to the extent of: 
$487,999.41 in excess of that charged off on the books’ 
for the year 1935 and orally questioned the accu- 
racy of the deduction in conversation with plain- 
tiff’s tax counsel. Plaintiff’s tax counsel stated to’ 
Revenue Agent Mooney that the depreciation taken | 
on the return was excessive and requested him to 
cooperate in the preparation of corrected deprecia- 
tion schedules. After some further check of other 
items in the return, Mr. Mooney coneluded that no 
matter what adjustments or corrections, including 
any possible correction of [103] the depreciation 
deduction, might be made to the returned net. loss, 
there would still be no taxable income or tax due 
for that year. Mr. Mooney then orally advised the 
plaintiff’s tax counsel his conclusion to that effeet 
and also advised him that under the practice of the 
Internal Revenue Agent’s office he could not compile 
or aid in the compilation of revised depreciation 
schedules for the purpose of adjusting the deprecia- 
tion deduction where he was satisfied that the ad- 
Justments would not offset the net loss reported on 
the tax return. 

(d) On July 9, 1987, Revenue Agent Mooney 
submitted a report to the Internal Revenue Agent 
in Charge at San Francisco recommending that the: 
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1935 return of the plaintiff be accepted as filed. 
That report, after review and approval in the office 
of the Internal Revenue Agent in Charge, was for- 
warded with the 1935 return to the Bureau with 
the recommendation that plaintiff’s 1935 return be 
accepted as filed. When that 1935 return and re- 
port were received in the Bureau, the return was re- 
viewed, accepted and sent to the closed files. [104] 

22. The procedure followed by the Bureau of 
Internal Revenue and its field agents in connection 
with the examination, audit and review of the above- 
mentioned income tax returns for the vears 
1982-1935, inclusive, 1s in accordance with the estab- 
lished administrative practice of the Bureau in 
such cases. 

23. No other action than herein stated has ever 
been taken by the Commissioner of Internal Reve- 
nue with respect to the income tax returns of the 
plaintiff for the years 1932-1935, inclusive. 

24. The income tax return filed by plaintiff for 
the calendar year 1936, which showed a net loss, was 
audited by a local Internal Revenue Agent in 19388, 
who renorted and recommended to the Bureau that 
the 1936 return be accepted as filed. When the 1936 
return, with the report of the field agent, was re- 
eeived by the Bureau it was reviewed, accepted and 
sent to the closed file. 

25. Subsequently and in June, 1939, the Bureau 
in connection with the audit of plaintiff’s 1937 in- 
come tax return reaudited the 1936 return and de- 
termined that plaintiff owed deficiencies of income 
tax for each of those two years. 
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96. On March 21, 1940, the Commissioner of In- 
ternal Revenue sent a deficiency letter covering the 
years 1936-1937 to plaintiff accordingly. In that 
deficiency letter the Commissioner adjusted, mter 
alia, the deductions taken in plaintiff{’s income tax 
returns for depreciation on furniture and fixtures 
as follows: [105] 


1936 1937 
PoMeM cee Oi) PCUUIN............--..-----<------ $845,024.08 $884,399.58 
As revised by Commissionevr..........-- 302,183.11 394,804.33 
Wieaiowred  ....-2.2..-c..--..ceeeee--------ee $492,240.97 $489,595.25 


27. Plaintiff appealed from that determination 
to the United States Tax Court. Subsequently m a 
settlement of the various issues involved in the 1936- 
1937 case, the plaintiff abandoned its contentions 
with respect to the disallowance of depreciation 
with the express understanding that the settlement. 
of the case for the vears 1936-1937 was made with- 
out prejudice to either party as to any issue in- 
volved in the determination of plaintiff’s tax habil- 
ity for subsequent years. — 

28. Under the applicable Treasury Reculations, 
rulings and administrative procedure in effect when 
the original income tax returns of the plaintiff were 
filed tor the years 1932-1935, inclusive, and when 
those returns were examined and reviewed by the 
Burean of Internal Revenue, taxpayers were not re- 
quired to charge off upon their books the same 
amounts of depreciation as had been deducted from 
eross income in their meame tax retur ns, provided 
they maintained appropriate auxiliary records and 
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furnished to or submitted for inspection by repre- 
sentatives of the Bureau sufficient detailed data or 
schedules to enable the Bureau’s representatives to 
cheek or verify the correctness of the deduction 
taken. 

29. Plaintiff filled out Reconeiliation Schedule L 
on page three of its income tax returns for the 
years 1932-1935, showing that the depreciation de- 
ducted in its returns exceeded the depreciation 
charged off on 1ts books for each of those vears. 

30. Irrespective of the discrepancy between the 
depreciation woon furniture and fixtures as charged 
off upon the books and as taken in the plaintift’s 
income tax returns for the years 1932-1935, inelu- 
sive, official revision of the depreciation schedules 
was not considered by the Bureau of Internal Reve- 
nue until an audit was made of a return showing 
a tax hability. [106] 

ol. In December, 1989, when Engineer Revenue 
Agent Clack called upon representatives of plaintiff 
to discuss a procedure for revision of plaintiff’s 
depreciation schedules in connection with the Bu- 
reau’s then pending examination of plaintiff’s in- 
come tax returns for the vears 1937, 1938 and 1939 
and its pending reexamination of plaintiff’s income 
tax return for the year 1936, the statute of limita- 
tion had already run with respect to the years 1932- 
1935, inclusive. 

32. Subsequently the Revenue Agents made an 
audit for the years 1936 to 1939 and submitted re- 
ports covering those four years. Those reports were 
submitted by the field agents in 1941 or later and 
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included, inter alia, a revised schedule of -depre- 
ciation of the furniture and fixtures for the vears 
1932-1935, inclusive, and a readjustment of the de- 
preciable base as of December 31, 1935. 'The Revenie 
Agents ‘‘allowed”’ as the annual deductions for de- 
preciation the amounts charged off on the’ bocks 
therefor and added to the unexhausted: base as of 
December 31, 1935, the aggregate amount of: excess 
depreciation deducted in the tax returns for each 
of the years 1932 to 1935, inclusive. This addition 
was disapproved by the Commissioner. | 
33. In auditing the returns for the years 1936 
and 1937, the Commissioner determined that as of 
December 31, 1935, plaintiff’s furniture and fix- 
tures on hand had a useful life of 10 years from 
that date. Later in auditing the returns for 1938 
and 1939 he determined that as of December 31, 
1937, the same depreciable assets had a useful hfe 
of 10 years from that date and that new furniture 
and fixtures would have a useful life of 1644 years 
from date of purchase. (2d Stip. Par. 9.) [107] 
304. In applying this determination to taxpay- 
er’s returns for 1938 and 1939, the Commissioner 
used the unexhausted depreciation base as of De- 
cemper 31, 1935, reflected on the tax return for the 
vear 1955; took 1/10 thereof for each of the years 
1936 and 1937, deducted the aggregate amount 
thereof from the unexhausted base as of December 
31, 1935, and computed the residual value as of De- 
cember 31, 1937. He then determined that 1/10 of 
the 1937 residual value was the amount of dedue- 
tion allowable for depreciation on the same ‘furni+ 
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ture and fixtures for the years 1938 and 1939. In 
other words the Commissioner changed the rate of 
depreciation used by the taxpayer for the years 
1936 to 1939, inclusive. ‘here is no controversy 
with respect to the rates of depreciation used for 
1936 to 1939, inclusive. 

35. After the commencement of this action the 
parties agreed that the amounts charged off upon 
the plaintiff’s books as depreciation of its furni- 
ture and fixtures in each of the years 1932 to 1939, 
inclusive, were a reasonable provision for such de- 
-preciation in those years. 

36. The Commissioner has consistently used the 
cost of plaintiff’s furniture and fixtures as taken 
from the books of the plaintiff in computing its 
allowance of depreciation of that property. 

37. (On April 21, 1945, Transamerica Corpora- 
tion filed amended consolidated corporation Income 
tax returns, including therein amended income tax 
returns of plaintiff, for the years 1932 and 1933; 
and on the same data plaintiff filed amended income 
tax returns, for the years 1934 and 1935. ‘hose 
amended returns showed that plaintiff (for income 
tax purposes) sustained net losses in each of those 
four years. in each of those amended returns plam- 
tiff recomputed its [108] deduction for deprecia- 
tion of furniture and fixtures to conlorm to te 
depreciation of that property as chareed off up mM 
its books for those same vears. 

38. Under the established administrative prac- 
tice of the Bureau of Internal Revenue during the 
period now under review, when amended returns 
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are filed by any taxpayer such returns are given 
consideration and are acted upon only if filed within 
the statutory period of limitation appheable to the 
period covered by the amended return. 

39. Up to the time of the execution of the two 
stipulations of fact submitted and filed in this pro- 
ceeding, the Bureau of Internal Revenue has never 
given any consideration to the amended returns filed 
by or in behalf of plaintiff in April, 1949, sin the 
years 1932-1935, inclusive. 

40. The Commissioner ‘‘allowed’’ the deductions 
taken from the plaintiff’s gross income as depre- 
ciation of furniture and fixtures in the original 
income tax returns filed for the years 1932-1935, 
iclusive. 

41. The Commissioner’s allowances of deprecia- 
tion on furniture and fixtures used in the plaintiff’s: 
business of $380,762.15 for the year 1938 and of 
$419,718.48 for the year 1939 on the adjusted cost 
basis used by him are fair and reasonable. | 


Conclusions of Law 


1. The Commissioner of Internal Revenue eor-? 
rectly held that the rule recently announced in the’ 
ease of Virginian Hotel Co. v. Helvering. 319 U. 8. 
523, governs here in the determination of deprecia-: 
tion bases as of December 31, 1935, for the purpose 
of computing the allowance of depreciation’ upon 
plaintiff’s furniture and fixture es for the sianind F938 : 
and 1939. [109] | 7 

2. The total deductions takén fromits ‘ross -In-* 
come in the income tax returns filed’ by or 6n* behalf: 
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of the plaintiff for the years 1932-1935, inclusive, as 
depreciation of banking furniture and fixtures used 
in the business during those years were ‘‘allowed’’ 
by the Commissioner of Internal Revenue within 
the meaning and intent of Section 118(b) (1) (B) 
of the Revenue Act of 1938 and of the Internal 
Revenue Code. 

3. in adjusting the basis as of December 31, 
1935, upon which depreciation is allowable to the 
plaintiff upon the banking furniture and fixtures 
used in its business during the years 1938 and 1939 
pursuant to Sections 113(b)(1)(B) and 114(a) of 
the Revenue Act of 1918 and of the Internal Reve- 
nue Code, the Commissioner properly charged 
against the cost of that property all depreciation 
which had been allowed with respect thereto under 
its income tax returns for tax years prior to and in- 
cluding December 31, 1935. 

4. ‘Phe Commissioner’s allowance for deprecia- 
tion of plaintiff’s banking furniture and fixtures in 
the amounts of $380,762.15 for the year 1938 and 
of $419,718.48 for the year 1989 on the adjusted 
cost basis used by him and approved herein are 
fair and reasonable. 

). The Commissioner of Internal Revenue is not 
bound herein by the acts or reports of his field 
agents which he has refused to approve. 

6. The Commissioner did not err in failing or 
refusing to give consideration herein to the amended 
income tax returns for the years 1932-1935, inclu- 
sive, which were filed by or in behalf of the plain- 
tiff in April, 1945. 
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7. The facts and the law are with the defendant 
as to the deductions from its gross income which 
are claimed by the plaintiff for the years 1938 and 
1939 as additional depreciation of banking furni- 
ture and fixtures used in its business during those 
years; and the plaintiff is not entitled to any re- 
covery herein upon that ground. [110] 

8. Under stipulation of the parties, made with- 
out prejudice as to the determination of any other 
issue herein, plaintiff is entitled to additional de- 
ductions for depreciation of banking premises 
(buildings) used in its business to the extent of 
$50,209.52 for the year 19388 and of $30,981.86 for 
the year 1939. Upon the basis of this agreed read- 
justment to plaintiff’s net income as determined by 
the Commissioner, the plaintiff, on March 17, 1942, 
overpaid its income and excess-profits taxes and de- 
ficiency interest paid thereon to the defendant as 
follows: 


Deficiency Total 
Year Tax Interest Overpayment 
SESS 2 $ 8,284.57 $1,475.48 $ 9,760.05 
1°) 5,112.00 603.73 5,715.73 


$13,396.57 $2,079.21 $15,475.78 


and plaintiff is entitled to recover a judgment 
against the defendant for that aggregate sum of 
$15,475.78, together with interest thereon to be com- 
puted from and after the date of payment thereof 
(March 17, 1942), as provided by Section 177(b) 
of the Judicial Code, as amended by Section 808 of 
the Revenue Act of 1986 (28 U.S.C. 1940 ed. See. 
284). 
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9. The foregoing findings of fact and conclu- 
sions of law are ordered to be filed and made part 
of the record herein, and the Clerk of this Court 
is directed to enter judgment accordingly. 

Signed at San Francisco, California, this 13th 
day of January, 1947. 


A. Ff. ST. SURE, 
United States District Judge. 


{(Kndorsed]: Filed Feb. 4, 1947. [111] 


In the District Court of the United States for the 
Northern District of California 
No. 24039-S 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a National Bank- 
ing Association, 


Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


The cause having come on regularly for trial on 
August 1, 1946, before the Court, sitting without 
a jury, George H. Koster, Esq., appearing as attor- 
ney for plaintiff, and William E. Licking, Esq., 
Assistant United States Attorney, appearing as at- 
torney for defendant, and the cause having been 
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submitted to the Court for consideration and deci- 
sion, and the Court after due deliberation having 
filed its findings and ordered that judgment be en- 
tered herein in favor of the plaintiff for over-pay- 
ment of income taxes and deficiency interest paid 
thereon in amounts of $9,760.05 for the year 19388 
and $5,715.73 for the year 1939. [112] 

Now, Therefore, by virtue of the law and by rea- 
son of the findings aforesaid, 

It Is Ordered, Adjudged and Decreed, that plain- 
tiff do have and recover against the defendant the 
sum of $15,475.78, together with interest thereon to 
be computed as provided by law at the rate of 6% 
per annum from March 17, 1942, to a date preceding 
the date of refund thereof by not more than thirty 
days; and plaintiff is entitled to costs and disburse- 
ments in this action expended in the amount of 
$19.40. 

Dated at San Francisco, California, this 138th day 
of March, 1947. 

Ae HS. SURE, 
Judge of the United States 
District Court. 
Approved as to Form as provided in Rule 5(d). 
/s/ GEORGE H. KOSTER, 
Attorney for Plaintiff. 
/8/ WILLIAM KE. LICKING, 


Assistant United States Attorney, Attorney for 
Defendant. 


[Endorsed]: Filed and Entered March 14, 1947. 
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[ Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice 1s hereby given that Bank of America Na- 
tional Trust and Savings Association, a national 
banking association, plaintiff, above named, hereby 
appeals to the Circuit Court of Appeals for the 
Ninth Cireuit from the final judgment entered in 
this action on March 14th, 1947. 


/s/ GEORGE H. KOSTER, 


Attorney for Plaintiff and 
Appellant. 


Dated June 9th, 1947. 


[Endorsed]: Filed June 9, 1947. [114] 
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[Title of District Court and Cause. ] 
COST BOND ON APPEAL 


The premium charged for this bond is $10.00 per 
annum. 

Whereas, Bank of America National Trust & 
Savings Association (a National Banking Associa- 
tion) has prosecuted or 1s about to prosecute an 
appeal to the United States Cireuit Court of Ap- 
peals for the Ninth Cireuit from a judgment en- 
tered in the above entitled action on the 14th dav 
of March, 1947. 

Know All Men by These Presents: 

That we, Bank of America National Trust & 
Savings Association a National Banking Assocta- 
tion), as Prineipal, and Fidelity and Deposit Com- 
pany of Maryland, 2 corporation organized and 
existing under and by virtue of the laws of the State 
of Maryland and duly authorized to transact busi- 
ness in the State of California, as Surety are held 
and firmly bound in the full and just sum of Two 
Hundred Fifty and no/100 ($250.00) Dollars, law- 
ful money of the United States of America to be 
paid to the said Defendant, United States of Amer- 
ica, for which payment well and truly to be made 
we bind ourselves, our heirs, executors, adininistra- 
tors, successors and assigns, jointly and severally, 
firmly by these presents. [115] 

Now, Therefore, the condition of this obligation 
is such that if the said Principal, Bank of America 
National Trust & Savings Association (a National 
Banking Association) will prosecute its appeal to 
effect and answer all costs if it fails to make good 
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its appeal, not exceeding however the sum of Two 
Hundred Fifty and no/100 ($250.00) Dollars, then 
this obligation shal] be null and void, otherwise to 
remain in full foree and effect. 

And further, it is expressly understood and 
agreed that in case of a breach of any condition of 
the above obligations, the Court in the above en- 
titled matter may, upon notice to the Fidelity and 
Deposit Company of Maryland, of not less than ten 
(10) days, proceed summarily in the action or suit 
in which the same was given to ascertain the amount 
which said Surety is bound to pay on account of 
such breach, and render judgment therefor against 
it and award execution there/ror. 

Signed, Sealed and Dated this 9th dav of June, 
1947. 

BPIDELITY AND DEPOSIT 
COMPANY OF MARYLAND, 
By GUERTIN CARROLL, 
Attorney-in- bact. 
Attest: 
G. KEHLENBACK, 
Attesting Agent. 
[Seal | BANK OF AMERICA 
NATIONAL TRUST & 
SAVINGS ASSOCIATION 
(a National Banking 
Association ), 
[Seal ] By 8. B. BEESH, 
Exec. Vice President, 
[Seal] By A. C. MEYER, 
Secretary. 
[Endorsed]: Filed June 9, 1947. [116] 
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DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Appellant, plaintiff in the above entitled action, 
designates the following portions of the record, pro- 
ceedings and evidence to be contained in the record 
on appeal in the above entitled action. 


The amended complaint. 
The answer to the amended complaint. 
Stipulation of Facts No. 1. 
Stipulation of Facts No. 2. 
All exhibits (1 to 17) to Stipulation of Facts. 
6. Plaintiff’s Motion to Set Aside Order of Sub- 
mission and to Reopen Case. 
7. Defendant’s Opposition to Plaintiff’s Motion 
to Reopen Case. [117] 
8. Court’s Opinion filed December 5, 1946. 
9. Order of the Court fled December 30, 1946. 
10. Findings of Fact and Conclusions of Law. 
11. Judgment entered March 14, 1947. 
12. Notice of Appeal with Date of Filing. 
13. bond for Costs on Appeal. 
14. Statement of Points to Be Relied Upon on 
Appeal. 
15. ‘Transeript of Docket Entries. 
16. ‘This Designation. 


/s/ GEORGE H. KOSTER, 
Attorney for Appellant. 


a = ae 


[| Acknowledgment of service. ] 


[Endorsed]: Filed June 12, 1947. [118] 
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[Title of District Court and Cause. ] 


STATEMENT OF POINTS TO BE RELIED 
UPON ON APPEAL 


Appellant, plaintiff in the above entitled action 
intends to rely upon the following points on the 
appeal of the above entitled action: 


1. The District Court erred in deciding that 
plaintiff is entitled to a deduction for the years 1938 
and 1939 for depreciation of furniture and fixtures 
only as allowed by the Commissioner of Internal 
Revenue in the amount of $380,762.15 and $419.- 
718.48 respectively, instead of the higher amount 
claimed by plaintiff in its complaint in this pro- 
ceeding. 


2. The District Court erred in its conclusion 
of law sustaining the Commissioner of Internal 
Revenue in reducing [119] plaintiff’s cost of its 
furniture and fixtures by admittedly excessive de- 
preciation for the vears 1932 to 1935 inclusive, to 
determine the basis for computing the depreciation 
deduction for later years. 


od. the District Court erred im deciding as a 
matter of law that the Commissioner ‘‘allowed’’ the 
depreciation deducted by the petitioner on its origi- 
nal return for the years 1932-1935 within the mean- 
ing of the term ‘‘allowed’’ as used in Section 113(b) 
(1)(B) of the Internal Revenue Code. 


4. ‘he District Court erred in failing to decide 
as a matter of law (a) that the Commissioner of 
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Tnternal Revenue was bound to accept the deter- 
mination of his agents as to the correct deprecia- 
tion allowance for the years 1932 to 1935, (b) that 
the Commissioner of Internal Revenue could not 
reject the determination and allowance made by his 
agents and could not in lieu thereof make a detc:- 
mination ‘‘allowing’’ a depreciation deduction for 
those years not authorized by the income tax stat- 
utes applicable to those years. 


5. The District Court erred in deciding as a 
matter of law that ‘‘disclosure of the excessive Cce- 
preciation claimed and disallowance of its deduction 
by revenue agents or by the Commissioner does not 
authorize the latter to rectify the taxpayet’s mis- 
take or error of judgment.”’ 


6. The District Court erred in deciding as a 
matter of law that there 1s no basis for a different 
conclusion in this ease than the conclusion reached 
by the U.S. Supreme Court in the case of Virginian 
Hotel Corporation of Lynchbure vs. Helvering, 319 


2s. 923. 


me 


The District Court erred in failing to con- 
elude that under the circumstances of the case the 
Commissioner had no authority to allow a depre- 
ciation deduction for the years 1932 to [120] 1935 
in excess of the amount allowable under the income 
tax statutes applicable to those years. 


8. The District Court erred in failing to decide 
as a matter of law that the correct basis for depre- 
ciation of furniture and fixtures as of Decemher 31, 
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1935, is the cost of said furniture and fixtures re- 
duced by the stipulated correct depreciation allow- 
able for the years 1932 to 1935 rather than the cost 
reduced by the erroneous depreciation deducted on 
the original income tax returns for those years. 


9, The District Court erred in failing to decide 
as a matter of law that the plaintiff corrected its 
erroneous returns for 1932 to 1935 by requesting 
the Commissioner and his agents to correct the de- 
preciation taken as a deduction thereon, and by the 
filing of amended returns for those vears which did 
report the correct depreciation deduction. 


10. The District Court erred in denying plain- 
tiff’s motion to reopen the case to introduce evi- 
dence of the fact that after the filing of the Stipu- 
lation of Facts, the Commissioner of Internal Rev- 
enue through his Agents did consider the amended 
returns filed by the plaintiff for the years 1932 to 
1935 inclusive and accepted them as correct. 


11. The District Court erred in failing to give 
judgment for plaintiff in the full amount prayed 
for in the complaint. 


/s/ GEORGE H. KOSTER, 
Attorney for Appellant. 


[Acknowledgment of service. | 


[Endorsed]: Filed June 12, 1947. [121] 
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ORDER EXTENDING TIME WITHIN WHICH 
TO FILE RECORD ON APPEAL 


Upon motion of plaintiff, there being no objection 
and good cause appearing, it is hereby ordered and 
decreed that the time within which the record on 
appeal may be filed and the action docketed in the 
Circuit Court of Appeals be and hereby is extended 
to and ineluding September 6, 1947. 


MICHAEL J. ROCHE, 
Judge of the District Court. 


Dated July 14, 1947. 


[Endorsed]: Filed July 14, 1947. [122] 
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DOCKET ENTRIES 
1944 
Nov. 25—Ifiled complt iss sum 


Nov. 29—Filed summons Fet ex? #1-27744 


1945 
Jan. 24—I"iled stip ex time to plead—U. 8. 


Feb. 21—Ifiled stip ex time to plead. 
Mar. 26—I*iled stip ex time to ans. 
Mar. 26—Iiled ans. Mailed no. 
Apr. 9—Ord set for trial Sep 25. 
Sept. 11—Ord trial cond from Sept 25 to Nov 13. 
Oct. 30—Ord con Nov 18 to be reset for trial. 
Nov. 13—Ord set for trial Jan 29. 
Nov. 27—Ffiled mo to file amended complt. 
Nov. 27—Filed amended complt. 
Dec. 12—Jfiled ans to amended complt. 
1946 
Jan. T—Ord con Apr 9 for trial. 


Jan. %T—Filed no of mo for iss subppoena duces 
tecum, ete. 


Jan. ‘T—Tiled no of taking depns. 
Jan. T7—IFiled mo for continuance date of trial. 


Apr. 9—Tvial without jury, briefs to be filed 35, 
40 & 10. 
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1946 
Apr. 9—Con June 24 for subm. 
Apr. 9—Filed stip for facts No. 1. 
Apr. 9—Filed stip for facts No. 2. 
Apr. 9—Filed opening statement. - 
June 24—Ord con July 15 for subm. 
June 24—Filed pltff’s opening brief & 2 copies. 
July 15—Ord con to Aug 1 for subm. 
July 29—Miled pltf’s reply brief. 
July 30—TFfiled brief for the U.S. 


Aug. 1—I*iled deft’s request for findings of facet. 
Lodged findings. Ord case be submitted to 
court for consideration & decision. 


Oct. 14-—I*iled mo for ord to set aside ord of sub- 
mission & to reopen case for ree additional 
evidence. 


Oct. 14—Filed notice of motion. 
Oct. 21—Ord con Oct 28. [123] 


Oct. 28—Filed stip that hearing on pltff’s mo to 
reopen case cont to Nov 25. 


Nov. 22—Filed deft’s opp to pltff’s mo to reopen 
for receiving additional evidence. 


Nov. 25—Ord mo to set aside submission & reopen 
case be submitted to court for eonsid & 
decision. 
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1946 
Dec. 5—Ord mo to reopen denied; furth ord judgt 
be ent for pltff with costs upon findings to 
be prepared by atty for deft. 


Dee. Sd—Filed ord. 
Dee. 5—Filed opinion. 


Dec. 16—Lodged findings of fact & conclusions of 
law. 


Dec. 24—Filed objections to proposed findings. 
Lodged pltff’s findings. 


Dec. 31—I*iled ord nune pio tune denying mo to 
reopen. 


Dee. 31—Jfiled reporter’s trans Nov 25. 
1947 
Hep. 4 Filed findings of fact & conchisions of law. 
o 
Mar. %7—Lodged judgt. 
Mar. 7—FHiled memo of costs & disbursements. 


Mar. 14—Filed & ent judget for pltff $15,475.78 plus 
interest. Closed. Mailed no. 


June 9—Filed no appeal. Mailed no. 

June 9—Filed cost bond on appeal. 

June 9—IMNiled desig of contents of record. 
June 9—I"iled statement of pts to be relied on. 
July 9—HWiled stip withdrawal of cert does. 
July 14—lKWiled ord ex time docket recevd. 
July 14—Filed no of extension. [124] 
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District Court of the United States 
Northern District of California, : 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL: «.:“1 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern “District of 
California, do hereby certify that the foregoing 125. 
pages, numbered from 1 to 125, inclusive, contaiti-a' 
full, true, and correct transcript of the records and 
proceedings in the matter of Bank. of America Na- 
tional Trust and Savings Association, ete., Plaintiff, 
vs. United States of America, Defendant, No.. 
24039-S, as the same now remain on file and of 
record in my office. | 


I further certify that the cost of preparing and 
certifying the foregoing transcript of record: on 
appeal is the sum of $14.20 and that the said amount: 
has been paid to me by the Attorney for the ap- 
pellant herein. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 29th day of August, 
A.D. 1947. 


[Seal] C. W. CALBREATH, 
Clerk. 


/s/ M. EK. VAN BUREN, 
Deputy Clerk. [125] - 
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EXHIBIT No. 3 
[Letterhead Treasury Department ] 


Office of Internal Revenue Agent in Charge, San 
Francisco Division 
February 26, 1942 


Bank of America N.T'. & 8.A. 
300 Montgomery Street, 
San Francisco, California. 


In re: Income ‘Tax 

Date of Report: February 18, 1942 

Year(s) Examined: 1938 and 1939 
Sirs: 


There is enclosed for your information and files 
a copy of a report covering the examination of your 
income tax returns(s) for the year(s) indicated, re- 
eently made by a representative of this office. You 
have indicated your agreement to the adjustment of 
tax liability shown in the report. 

The item checked below explams briefly how set- 
tlement of the agreed tax liability will be accom- 
plished through the office of the Collector of Internal 
Revenue for your district. 


Respectfully, 


/s/ FB. M. HARLESS, 
Internal Revenue Agent 
in Charge. 
Enclosure. 
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[x] Deficiency: ‘The Collector will present to you 
at an early date a bill for payment of the tax, 
together with interest, at which time remittance 
should be made to that official, provided you: 
have not already paid the full amount due. 


[ ] Net Deficiency: After the overassessment(s} 
have been certified to the Collector by the Com- 
missioner of Internal Revenue, you wu be pre- 
sented with a bill for the amount due, at which 
time remittance should be made to the Collector. » 


[ ] Net Overassessment: After the overassess-_ 
ment(s) have been certified to the Collector by 
the Commissioner of Internal Revenue, you will 
be advised as to how the overassessments have 
been applied, and will receive a check for the 
amount due you. 


[ |] Overassessment: After the overassessment(s) 
have been certified to the Collector by the Com-— 
missioner of Internal Revenue, you will receive 
a check in payment of the overassessment and 
interest, provided there are no outstanding 
taxes against which the amount should be 
eredited. 


Treasury Form 886-7 
Treasury Department, Internal Revenue Service 
Revised Feb. 1938 


Date of report, February 18, 1942 
Name of Taxpayer: Bank of America N. 'T. & S. A. 
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STATEMENT OF TOTAL TAX LIABILITY 
Adjustments Proposed in this Report 


Income Tax 


Tax Previously Over- Correct Tax 

Year Assessed Deficiency assessment Liability Penalty 
12/31/38 $ 697,171.74 $158,620.46 $............ $ 855,79220 ee 
12/31/39 562,447.33 VUCSTT Mt Game. 609 92870 See 

Total $1,259,619.07 $256,097.92  $............ $1,515,716.99 $i. ae 

Eixcess-Profits Tax 

1938 6 NoChange $ ............ Ns Pe uno oe Si»..2aen 
1939 0 i 

Total @ © | wicecc.n. ei oe | ee ; eres 
Grand 

ie a rrr  Beee.. ae ese @...8, 


Note: The amount shown in the first column of the above statement is the 
amount assessed on the original return, except as indicated in the 
following summary of adjustments previously made. 


Year 19...... 
Io)xcess- 
Income Profits 
Tax Tax Penalty 
Crgiagl “Wau --.... 29 a Ot ...1:.20ee Sn ae 


Deficieney assessed, 19......, or Over- 
assessment schedule, 19......, -....... 


Net Tax Previously Assessed....  $............ a _ 
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Preliminary Statement 


Taxpayer: Bank of America 'N.T. & S.A. 
Examining Officer: K. _D. ‘Parr 


The schedules following this page ‘contall a@'revi- 
sion of the taxable income for the years indicated 
and a computation of the corrected ‘tax Nability. 


TABLE OF CONTENTS 


Schedule 
I Computation of net cee 
II Computation of tax—1938 
III Computation of net mcome—1939 
IV Computation of tax—1939 


Exhibit 

Net income per books 

Reconciliation of net income 

Analysis of reserves 

Analysis of reserve for taxes 

Original and supplemental depreciation report. 


See i 


Principal causes of change in tax liability: De- 
preciation and bad debts. 

All adjustments were discussed with Mr. R. G. 
Smith, Exec. Vice President. 


Financial History: 


‘The taxpayer corporation was organized as a 
National Bank under the laws of the United States 
March 1, 1927, with a paid up capital of 200,000 
shares par value $100.00 per share and a eapital 
surplus of $10,700.00. This bank was an outgrowth 
of the Bank of Italy. Changes in the capital struc- 
ture are as follows: 
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SCHEDULE No. I 


Computation of Net Income 


1938 
Net income per return (see Ex- 
a 
Additions 
(@) WHnations. ...........0......... $ 7,724.00 
(b) Depreciation of ‘‘Other 
Real Petate’’ ................ 106,702.13 


(ec) Delinquent taxes J. P. 
Holland, Ine. property.. 7,066.03 


(d) Expense to take over 

pails c1v..........2aeeRn ees 157,806.24 
(ec) Taxes, Exhibit D -......... 38,632.12 
(f) State and County taxes 14,852.69 
(7) Loss sale stoek...........-. 2,403.00 
(h) Logs on Bonds? ....cx..... 322,833.60 
(i) Capital expenditures ..... 29,605.80 
(j) Excessive depreciation... 300,946.11 
Gi) tS... cceuepyeeeteeeeeer 11,616.43 

Deductions 

(1) Dividends reecived from 

Transamerica Corp. ....-- $ 3,416.06 
(m) Additional loss on sales 12,376.14 
(n) Capital stoek tax.......... 958.00 
(0) Recoveries ...................--- 13,805.47 


(p) State franchise tax ...... 11,200.00 


Net income as adjusted.................. 


$12,085,924.40 


1,000,188.15 


$13,086,112.55 


41,755.67 


$13,044,356.88 
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SCHEDULE No. I-A 


[fxplanation of [tems 
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(a) The following donations made by the taxpayer during 
the current year do not meet the requirements of section 
23(q) of the Revenue Act of 1938 and are disallowed as 


a deduction: 


U. S. Chamber of Commerce............---.----- ._. $$ 500.00 
International Air Race Assn.....................- r 875.00 
Alameda Naval Air Base Com. to secure 
(aC Sas eee leanne eee hemes: 1,121.00 
elguerpare. Oia 2106) Neem ame en en eee ee ee eee 751.00 
City Transportation Survey Com. L. A..... 2,677.00 
Crue Ceuter Unrontsration ©. A............---.. 1,800.00 
$7,724.00 
SCHEDULE No. III | 
Compilation of Net Income 
1939 
Net income per return (See Ex- ‘ 
IDF) ee... 0 ent $10,006,392.07 
Additions 
mm OnatiOnS ..4:22-e.2e.c...- $ 10,373.00 
(b) Loss sale silver bullion.. 20,830.00 
(ec) Delinquent taxes Table 
Ainaee big, 10 5G) pues 15,856.24 
(d) Dollar S.S. Co. stock ' 
RpemaTast C110) i: eee ee. 2c ae 3,027.50 
(ec) Bond reserve .................- TAU aH 
(f) Stock reserve ................ 2,978.86 
(¢) Loss on bonds .............. 178,126.02 
(h) Taxes Exhibit D .......... 4,041.32 
(1) State and County taxes 51,370.00 
(3) Loss Platt Musie Co....... 915.00 
(k) Capital expenditures .... 13,512.34 
(1) Capital expenditures .... 308,322.39 
fo2 10 ST 


Mime tventS ..22.2 ee oe... TL 23223 


$10,758, 702.94 
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Deduetions 
(n) Donation 8S. F. Bay Ex- 
DOSMMOI: « ....20es-s2s:.0s00202--2-2 $ 64,445.34 
(0) Dividends received 
Transameriea Corp......... 5,283.69 
(p) Additional loss on sales 4,228.94 
(q) Capital stock tax .......... 1,566.00 
(r) Beeoveries ...................... 12,934.89 
(s) State franchise tax ...... 77,570.60 166,029.46 
Net income as adjusted ................ $10,592,673.48 


SCHEDULE No. ITI-A 


Explanation of Items 


(a) The following donations made by the taxpayer during 
the eurrent year do not meet the requirements of section 
23(q) of the Revenue Aet of 1938 and are disallowed 


as a deduetion: 


United States Chamber of Commeree...... 
Californta Crugai@ers:.__..................cc0000-. 
fiam wnd*Gegs Campaigie....u:..........c0e.. 
Alameda Naval Air Base, Com................. 
Flwe@od J. Robin§on ................0....0......00... 
Associated Farmers of So. Cal... 
Civie Center Union Station, L. A............. 


$ 500.00 


600.00 
5,640.00 
1,121.00 
1,635.00 
287.00 
590.00 


$10,373.00 
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San Francisco Division 
Depreciation Report 


Bank of America National Trust & Savings 


Association 


San Francisco, California 
Years: 1938, 1939 and 1940 


San Francisco, California. 
November 14, 1941. 


Internal Revenue Agent in Charge, 


San Francisco, California. 


In the income tax returns of the above named 
corporation for the years 1938, 1939 and 1940, de- 
ductions are depreciation, repairs and maimtenancee, 
and as losses on sales of real estate, were shown in 
the followmg amounts: 


(‘I"hese deductions are sted as shown in the 
returns although in a number of imstanees the 
nature of the deduction taken is not correctly 
reflected by the heading under which it is 
listed. ) 
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1938 
Depreciation—Line 24. 
Bank Premises Owned .............--.-::2.------2000--+++- $ 318,743.70 
Bank "Premises leased ......-......-.cccgctceeeccceens sees 97,723.41 
sate Deposit AGquipmrent .-..-..2 cscs eeeee once 106,564.14 
IE 3) ge Gu € 16) Cc re eer se lee 432,563.74 
EYES 06. 1502 i nese PUPREP LE ROMER Se eee 227,582.63 
PNGGH cee GEN, = -ac 22:2 1,223.83 
nner EME ER ec. OP Pe es eee iT 950m 
Tres ema TOMS _....-..-...2224g¢e~-cesce:-....---.. eee 4,983.15 
Real Estate Subdivision Improvements.......... 2 027.38 
Other Real state Improvements ..............------ 48,844.43 
$1 296,210.26 
Depreciation ineluded in *‘Rent’’—hine 17.......... $ 345,889.09 
(Paid Merchant’s National Realty Cor.—not 
included in above) 
Wepeirs — [aS .....2.2s tect eee se 127, 326226 
Items ineluded in ‘‘Other Deductions’’—Line 26. 
Maintenance — Bank premises .....................- 1,690,078.28 
Other Real léstate Expense .............-....---.---.---- 177,048.21 
Losses on Sales of Real Estate—Sehedule E........... 55, fogs to 
1939 
Depreciation — Line 24 
Bank “Preniiees OWWed ...2.).2002-..2... ee ee ® 309%558 10 
Bank Premises leased -...0.......002......2eeeeeeeeeeeeeeee 155;530%0 
sade Deposit E@uipiienit..................... 2 61,050.69 
Baga 20 Stititiies,...socn eee. ee ee 403,492.50 
UMN CULL ........./..... ee 291. 49876 
AC messO@MaPh ....c.c.ccccceeccceecccsteacseeecesencevseoee 1, 789938 
pj di re PONE SRO oo EMR: 22,035.80 
WOSUORAUTONS ........-.80 2... 14,420.13 
Real Estate Subdivision [Improvements ........ 1,251.50 
Other Real Estate Improvements .................... 107,510.31 


TOOL _...4../282 ee eee $1,367,932.73 


Uwted States of America 153 


Depreciation ineluded in ‘‘Rent’’—hLine 17.......... 366,516.78 
(Paid Merechant’s National Realty Corp.—not 
included in above.) 


So) VIS === | UUS [Sa 148,128.74 
Items included in ‘‘Other Deduetions’’—hine 26 
Maintenanee—Bank Premises .............2.......... 1,632.707.50 
Wiieewerncal lstate Bospense .............-..--.......... 167,564.96 
Losses on Sales of Real Estate—Schedule F.......... CEpitewoo,o 1 
1940 
Depreeiation — Line 24 
Bank Premises (Owned and Leased).............. § 523,741.63 
Somme cnocie CuNpIMent 25... eee. 69,241.85 
Bank Fixtures and Furniture .........-...00......... Fools 1 
ENEGOS | 2520: < epee) eee oe Yau: *bo\ Ua pe 
Meese rea fo 525 <2 2yes5 Pe ce... <e02¢2seercecnescececastevecce..- 1,744.08 
Other Real Estate Improvements .................. 160,090.19 
COWS ce SR a ee $1,565,910.09 


Depreciation included in ‘‘ Rent’’—Line 17 
(Paid Merchant’s National Realty Corp.—not 
ineluded in above.) 


|S OTESITES <= 7 DLA) US eee eee ee 629,299.78 
Items ineluded in ‘‘Other Deduetions’’—Line 28 
Maintenanee — Bank Premises ...................... 716,808.35 
Other Real Estate expense ...00.0.00..22 eee SUS Bags) 
Losses on Sales of Real Estate—Schedule D.......... 172,020.80 


An examination of the taxpaver’s records at the 
time the investigation of this case was commenced 
disclosed almost immediately that at least a year’s 
work, if not more, would be required to ascertain 
the facts necessary for a complete and accurvate de- 
termination of the correctness of the dednetions 
claimed in the years now under consideration, sid 
of the adjustments that should be made in them if 
they were found incorrect, and that even then nu- 
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merous questions of fact would probably remain 
more or less uncertain. 


(The taxpayer owns, or occupies under lease, 
nearly five hundred ‘‘bank premises’’ in Cali- 
fornia, which have been acquired in prior years 
in various ways, and any accurate determina- 
tion of the correctness of the amounts set up 
by the taxpayer as the costs of the buildings, 
bank fixtures, and furniture so acquired would 
require an inspection of the properties and in 
many instances an examination of the records 
of the individual banks. In addition to that 
fact, the taxpayer had no taxable income dur- 
ing the years 1931-1935 and no detailed exami- 
nation of its returns was made for any of those 
years, and as it has been found that numerous 
actions shown in the taxpayer’s books as taken 
during those years were not correct for income 
tax purposes, and that the eifect of many of 
those actions extends into the subsequent vears, 
the present investigation in fact covers a period 
of ten years. ) 


Such facts as have been ascertamed during the 
investigation which has been made indicate strongly 
that in a number of individual instances the amount 
set up by the taxpaver as the cost of one or another 
of the numerous properties on which depreciation 
is claimed, and whieh were acquired by this tax- 
payer, or its predecessors, at various dates in prior 
year's; in some instances through direct purchase of 
the depreciable items, and m others, through the 
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exchange of stock or other securities for groups of 
depreciable and non-depreciable assets, do not rep- 
resent the correct base for depreciation, and that 
the correctness of the accrued reserves shown on the 
books are in a number of instances subject to 
question. 

The investigation that has been made, however, 
also indicates that in a substantial percentage of the 
instances where the costs and reserves set up appear 
subject to question, either the cost shown is less, or 
the reserve is greater, than might be found allow- 
able as result of a thorough investigation, and it 1s 
not at all certain that if such an investigation were 
made the total difference between the adjustinents 
that would be found to be required, and those here- 
inafter recommended would be sufficient to justify 
the extensive amount of time and labor that such 
an investigation would require. 

The fact also that State or Federal bank exam- 
iners (or both) have as a general rule passed wpon 
the amounts set up as the costs of properties pur- 
chased o1 ‘taken over’’ and have approved them, 
indicates that they were considered as fairly repre- 
senting the value of the properties, even though it 
does not establish their correctness for income tax 
purposes. 

‘The adjustments hereinafter recommended (which 
are substantial in amount, and to which the tax- 
payer has agreed) in the deductions claimed bv the 
taxpayer, have therefore been determined on the 
basis of the amounts set up by the taxpayer as the 
costs of its depreciable assets, and the remaining 
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costs of these assets as shown by the book reserves, 
except in a comparatively few instances, in which 
either the book cost or reserve was obviously In- 
correct, and the correction that should be made was 
determinable. The general facts and conditions 
which should be given consideration in the review 
and approval or disapproval of the recommenda- 
tions hereinafter made are as follows: 

This corporation was organized as of March 1, 
1927, under the name of Bank of Italy National 
Trust and Savings Association, that name being 
changed to the present one, as of November 3, 1930. 
The taxpayer at that time acquired, in which is 
understood to have been considered a non-taxable 
transaction, a number of the bank properties which 
it now owns, and numerous others have been pur- 
chased or required by it since then in one manner 
or another; the taxpayer at this time is carving on 
banking operations in some 490 different locations 
in the State of California. 

The larger number of the taxpayer’s main and 
branch banks are located in buildings which it owns, 
but a very considerable number are located in build- 
ings owned by a corporation, the Merchants Na- 
tional Realty Corporation, of which 100% of the 
capital stock is owned by the taxpaver. These lat- 
ter properties are occupied under an agreement mn 
which the rental is based upen the cost of operation, 
repairs and maimtenance, including depreciation. 
and recommendation is later made herein that the 
rental shown as paid, under Line 17, of the tax- 
payer’s returns, be reduced by the amount of the 


United States of America 157 


adjustments which it has been found should be made 
in the depreciation claimed in the returns of the 
Merchants National Realty Corporation, on the 
numerous buildings which it owns, and which are 
occupied by the taxpayer. 

In addition to the buildings owned by the tax- 
payer and its subsidiary, the Merchants National 
and Realty Corporation, the taxpayer also occupies 
a number of buildings under leases of various terms, 
to which, in a number of instances it has made ex- 
tensive improvements. ‘'he costs of these improve- 
ments, which should be written off over the terms 
of the respective leases, it has been found, are being 
incorrectly amortized, in a number of instances, and 
corresponding adjustments in the amounts claimed 
on this group have also been made. 

The taxpayer’s 1938 return shows the cost, as of 
December 31, 1937, of the Safe Deposit Equipment, 
Bank Fixtures (this group ineludes counters, grilles 
and other bank fixtures not readily movable, but not 
considered as attached to, o1 forming part of the 
cost of, the buildings), and Furniture, as follows: 


ume Deposit Mquipment ....................-.....-.-....- $5,675,701.11 
MEWS SER IMCUAITICS ..... ..---2c0-c0-ccc2.ictacaace-ceceonsc-onccln secs §,631.090.38 
|) 00. a ee 0,003,463.17 


Depreciation is computed by the taxpayer on these 
three groups of assets, at rates based on the esti- 
mated average serviceable life of the items in each 
group, whether located in buildings owned bv the 
taxpayel or in buildings occupied under lease, and 
regardless of the life of the building or of the term 
of the lease. This procedure is followed, it is stated, 
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because of the fact that all of these items are 
movable (this including safe deposit boxes, vault 
“doors, time locks, ete., but not vault walls, which are 
included in building costs) and it bemeg considered 
that the rate of depreciation applicable (the same 
rate is applied to all items in each group) should 
be based on the serviceable lives of the items them- 
selves, a view which appears reasonable and to 
which no exception need be taken. 

Prior to 1932 the depreciation reserves shown on 
the taxpayer’s books were the same as those shown 
in its income tax returns. In 1932 however the tax- 
payer came to the conclusion that the rates and 
amounts of depreciation previously used and writ- 
ten off annually, on its books and im its returns, on 
the assets in the three groups, Buildings, Bank EF ix- 
tures and Furniture, were greater than justifiable, 
and after a study had been made of the condition, 
probable remaining lives, and the remaining costs 
of the assets in these three groups, the rates of de- 
preciation and the amounts previously being writ- 
ten off annually were rather sharply reduced, on 
the books. 

No reduction was made, however, until 1938, in 
the amounts of depreciation claimed annually in the 
corporation’s income tax returns, from the amounts 
elaimed prior to 1932, the explanation of that action 
now made bemg that since large losses were shown 
in the taxpayer returns for all of the years 1932- 
1935 inclusive, the amount of depreciation claimed 
in its returns did not appear of any importance. 
That explanation appears entitled to consideration 
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at. least in so far as the losses reported are con- 
cerned, as a revenue agent’s report dated June 27, 
1939, covering, the aayer's 1937 return, states 
that the ‘‘net loss per return’? shown in the years 
referred to were as follows: 


ioe, eee $ 8.066,425.75 
(S20 re 12,047,167 .29 
1929 a 10,827,436.79 
4 ee ee 14,267,429.28 
1035. a, : ee 11,665,034.70 


The taxpayer’s return for 1936 as filed showed a 
net loss of $393,118.56, and its return for 1937 
showed taxable income of only $259,472.51, depre- 
ciation being claimed in each of these returns at 
the same rates as claimed in the returns tor the 
years 1932-1935, and in amounts substantially in 
excess of the amounts written off on the books. (lor 
the years 1938, 1939 and 1940, depreciation was 
claimed in the returns in the same amounts as on 
the books. ) 

In a revenue agent’s report, dated March 31, 1928, 
covering the taxpayer’s return for the year 1%: 
the examining officer states that ‘‘it would be neces- 
sary to produce approximately $400,000.00 addi- 
tional income betore any taxable income would re- 
sult’? and that it did not appear that any tax lia- 
bility would result from an intensive examination, 
and no detailed examimation was made, and a ‘‘no 
change’’ report was submitted. 

In a supplemental report, dated June 27, 1939, 
covering the year 1936, however, the disallowance cf 
depreciation on Bank fixtures and Ifurnitutre in the 
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total amount of $492,240.97, and the disallowance of 
depreciation on certain buildings (seventeen in 
number), in the amount of $84,045.00 was recom- 
mended. The disallowance of depreciation on Iur- 
niture and Fixtures was based on ‘‘spreading”’ 
the remaining cost at December 31, 1935, of these 
two groups, as shown 1n the taxpayer’s returns, over 
a period of ten years from that date, and the dis- 
allowance on the buildings in question was based 
on spreading their remaining costs, as shown 1n the 
taxpayer’s returns, over their estimated remaining 
lives. 

The disallowance of depreciation for 1937, on 
Furniture and Fixtures, in the amount of $489,- 
595.25 and in the amount of $93,705.69 on the buald- 
ings to which exception was taken in the report 
covering 1936, both computed on the same basis as 
in 1936, was also recommended in a report submit- 
ted under the same date as the 3936 supplemental 
report, both of these reports being made by the same 
officer. 

The disallowance of depreciation on Furniture 
and Fixtures was protested by the taxpayer, but 
after a hearing before the Conference Unit of this 
office, the action of the agent was upheld; and based 
upon the disallowance of depreciation recommended, 
and other disallowances, a 90 day letter was issued, 
under date of March 21, 1940, in which deficiencies 
were asserted in the amounts of $408,324.01 for 
1936, and $138,877.27 for 1937. 

The taxpayer has filed an appeal from that ac- 
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tion and this information regarding the status of 
the years 1936 and 1937 is set forth in this report 
because of the fact that those years are now under 
- gonsideration by the Technical Staff, and since the 
amount of depreciation allowable for subsequent 
years is dependent, to a certain extent at least, upon 
the action taken regarding the years 1936 and 1937, 
and since the amount of depreciation considered 
allowable for both those and subsequent years 
should obviously be determined on the same basis, 
the adjustments hereinafter recommended, for the 
years 1938, 1939, and 1940, and to which the tax- 
payer has agreed, have been computed on the same 
basis, for the years 1936 and 1937, and the taxpayer 
has also agreed that these adjustments may be made 
for those years in the final determination by the 
Staff of its tax liability for 1936 and 1937. (The 
Staff has requested that 1t be informed of any ac- 
tion taken regarding the later years, which will 
affect the years 1936 and 1937, and a report covering 
those years is being submitted under the same date 
as this report, outlining the facts which have bee: 
ascertained and the bases upon which the adjust- 
ments herein recommended for the years 1938-1940 
have been determined, and setting forth for con- 
sideration of the Staff the adjustments for 1936 
and 19387 which are recommended, and which the 
taxpayer now agrees to accept in the final deter- 
mination of its tax hability for those years.) 

The adjustments which are recommended in the 
deductions claimed by the taxpayer in its return foi 
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1938, 1939 and 1940 will be discussed separately, 
under the headings under which they are listed in 
the returns. 

Depreciation 

Bank Premises Owned 

The total cost of this group is shown in the tax- 
payer’s 1938 return as $31,670,181.24, and the total 
of the accrued reserves on this group, at December 
31, 1937, is shown as $5,918,813.18. The cost shown 
in the return however includes land, in the amount 
of $13,398,721.07, the cost of the buildings, subject 
to depreciation, at December 31, 1937, having been 
found, as shown in the attached schedule, to be 
$18,271,460.17. 

A number of the buildings which comprise this 
eroup were erected and equipped by the taxpayer 
and there is no question as to their cost, or that of 
their fixtures and furniture. Others were acquired 
through direct purchase, for cash, of land and build- 
ing only, or in some eases of land, buiiding and bank 
fixtures, and the only question regarding their cost 
is as to the correctness of the allocation of the total 
cost between land and building, or land, building 
and fixtures. A large number of properties how- 
ever, were acquired by the taxpaver, or a prede- 
cessor corporation, through the purchase or ‘taking 
over’’ of other banks, in transactions whieh in- 
cluded all of the assets and liabilities ot the bank 
‘‘taken over,’’ and it would be a difmeult matter in 
many of these eases to determine with any exactness 
the correctness of the amounts set up by the tax- 
payer as the costs of the depreciable assets. 
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An effort has been made to compare the ‘‘sound 
value’ of the buildings, bank fixtures, and furn- 
ture, in the last described group, at the dates they 
were acquired by the taxpayer, with the amounts 
set up as their costs, but although it was found that 
in a number of instances the ‘‘sound values’’ and 
the costs shown were approximately the same, m 
many other instances the ‘‘sound value’’ found was 
so greatly in excess of, or so much less than, the 
eost shown, with no reason for the discrepancy being 
ascertainable, that it was apparent any such com- 
parison would be of little value. 

The ‘‘sound value’’ referred to, which were com- 
pared with costs, it may be stated, were determined. 
from an appraisal which the taxpayer, following a 
controversy with the Comptroller of the Currency 
regarding the value of its assets, employed the 
American Appraisal Company to prepare in 1939. 
In that appraisal the type dimensions, general de- 
scription and condition, of each building is set forth, 
the date of its erection and of subsequent additions, 
if any, is shown, and the estimated value in 1989 of 
each tract of land, and the estimated repioduction 
cost new and the value at that time of each building 
and of its furniture, fixtures and safe deposit equip- 
ment are set forth. ‘he “‘sound values’’ of these 
assets at the dates they were acquired by the tax- 
payer were computed by the undersigned by esti- 
mating their reproduction cost at the date acquired, 
by converting the 1939 veproduction cost, as snowi 
in the appraisal, to the various dates of acquisition, 
on the basis of the ‘‘Construction Cost Index and 
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Graph for the years 1913-1939,’ issued by the 
American Appraisal Company (using the percent- 
ages shown as applicable to the State of California), 
and then computing the accrued depreciation on 
each building from date of erection to the date ac- 
quired by the taxpayer, using in general, a fifty year 
life basis in the latter computation. 

It may be stated further regarding that appraisal, 
that although it was found the data contained in it 
could not be used to verify the correctness of the 
amounts shown as the costs of these properties, and 
that the appraised values have been given no con- 
sideration in the determination of the depreciable 
base or of the rates of depreciation allowable, on the 
other hand, the data shown in the appraisal regard- 
ing the age of each building has been given careful 
consideration in the study which has been made as 
to the correctness of the accrued reserves shown on 
the taxpayer’s books; and the age and estimated re- 
maining life of each building, as shown in that ap- 
praisal have been used, and have been agreed to by 
the taxpayer, as a basis for determination of the 
rate of depreciation allowable on each building for 
the years now under consideration and for subse- 
quent years. 


(That appraisal was made for the purpose of 
establishing the value of the taxpayer’s prop- 
erties, and since the long remaining life would 
obviously indieate a higher value than would 
be justified if a shorter remaining life were 
estimated, it 1s believed fairiv certain, although 
no reflection on the appraisal company or the 
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taxpaver is intended by this statement, that the 
estimated remaining lives placed in the ap- 
praisal on the different buildings are as great 
as would be found justifiable 1f an independent 
investigation were now made of that question; 
the age and estimated remaining Ife of the 
majority of the buildings as shown in the ap- 
praisal being equal in fact to a total of from 
fifty to sixty-five years. ) 


The taxpayer maintains two separate records of 
the cost, accrued reserve, and rate and amount of 
depreciation claimed annually on each building; one 
for its own cost accounting system, and one for in- 
come tax purposes; and the amount of depreciation 
claimed on its returns is the total of the amounts 
computed on each building for income tax purposes. 
Substantially different amounts were claimed for 
income tax purposes, than were written off on the 
books, on decidedly the larger number of these 
buildings, during the years 1932-1935 in which the 
corporation had no taxable income, and also during 
1936 and 1937, but in 1988 the taxpayer chit 
that procedure, and since then has claimed the same 
amount of depreciation in its returns as was written 
off each vear on its books. 

An examination of those records, and a study of 
such faets as have been ascertainable, including the 
data shown in the appraisal previously referred to, 
has disclosed that the amounts of dep? eciation 
elaimed in the taxpaver’s r eturns for the year's 1932- 
1937 on the majority of these buildings were in ex-. 
cess of the amounts proper ly allowable, and that in 
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general the amounts written off on its hooks during 
these years, and also during the years now under 
consideration, 1 which the same amounts were 
claimed in the returns as were written off on the 
books, were somewhat less than allowable, on the 
basis of the costs and accrued reserves as shown by 
the books and the remaining lives of the different 
individual buildings as estimated in the appraisal. 

This office received instructions, In a Bureau 
memorandum dated January 8, 1940, Symbols IT: 
F:°N, to the effect that in cases were excessive de- 
preciation had been claimed in closed loss year's, as 
result of the use of an inéorreect basis, and where 
the facts were comparable to those in the Pittsburgh 
Brewing Company ease, the opinion of the court in 
that case should be followed, and that in cases where 
the cost or other basis was not in doubt and the only 
question was one of life estimates and depreciation 
rates, no adjustment should be mace in the amounts 
of depreciation taken in closed loss returns unless 
the amounts deducted in those vears were plainly 
inadequate in aeeordanee with the then known 
facts. 

There is perhaps some question as to whether 
under those instructions any adjustment should now 
be made in the amounts of depreciation claimed in 
the taxpayer’s returns for the years 1932-1935, all 
of which were loss years and are now closed. Sinee, 
however, the correctness of basis used 1n those years 
is doubtful, in so far as many of the individual 
buildings are concerned, and since it cannot be said 
that the ‘‘cost or other basis of the property was 
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not m doubt’? nor that “‘the only question was one 
of life estimates and depreciation rates,’’ 1t 1s be- 
lieved that in this case the decision of the court 
in the case of the Pittsburgh Brewing Company 
should be followed and the adjusiments hereinatftc: 
recommended have been determined on that as- 
sumption. 


(It is true that the cost of a number of in- 
dividual buildings is not in doubt, but as a 
whole, the basis shown in the retuyns was in- 
correct. In addition to that fact, the taxpayer 
could almost without question, in the event of 
litigation, present convincing evidence that the 
basis used for many of the buildings was in- 
correct, and it appears improbable that either 
the Board of Tax Appeals, or a Court, would 
render a decision holding that an adjustment 
should be made of the excessive depreciation 
taken in closed loss years, only on the buildings 
where the correctness of the basis used was 
doubtful. ) 


Detailed scheduled have therefore been prepared 
for the years 1936 and 1937 now under consideration 
by the Technical Staff, showing for each building, 
its cost as shown by the taxpayer’s books, the date 
of its erection and date of acquisition by the tax- 
payer or by a predecessor corporation from whom 
it was acquired by the taxpayer through a non-tax- 
able transaction that did not require a change of 
basis, the accrued book reserve at December 31, 
1931, the estimated remaining life and the remain- 
ing cost at that date, the amounts of depreciation 
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written off on the books and the amounts claimed in 
the taxpayer’s returns during the loss years 1932- 
1935, and the rates and amounts of depreciation 
allowable for those and subsequent vears on the cost 
of the building at December 31, 1931, and on subse- 
quent additions; on ihe basis of the remaining cost 
of the building at that date, and its remaining life 
from that date, as determined on the basis of its 
remaining life from 1959 as estimated in the ap- 
praisal made in that year. (No Tacis hawe been 
ascertained which indicate that conditions during 
the years 19382-1935 would have caused the 1remain- 
ing lives of these buildings to have then been esti- 
mated on any different basis than in 1959.) 

A separate set of detailed schedules has aiso been 
prepared for the three years 1988-1940 now under 
consideration, showing for each building, its cost, 
the aeerued reserve at December 31, 19387, as ad- 
justed in the schedules tor 1936-1937, and the rates 
and amounts of depreciation allowable annually on 
that cost and on subsequent additions, as determined 
on the basis applied to the pricr years. (lhe amount 
of depreciation written off on the taxpayer’s books 
and claimed in its returns, on each building, is not 
shown in this latter set of schedules, the adjust- 
ments tor those years being shown in total in the 
summary of these sehecdules hereafier referred to, 
which is attached. ) 

These detailed schedules, consisting of a total of 
7o sheets, are being made a matter of record by the 
taxpayer and this office for use in subsequent vears, 
but are not being incorporated in this report be- 
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eause of their bulk and the volume of work that 
would be required to put them in the proper form 
for that purpose. A copy of one sheet of each set 
is attached however, showing the manner in which 
they were prepared and as an example of the effect, 
in so far as the individual buildings are concerned, 
of the action taken and recommended for approval, 
and of the resulting adjustments. 

Summary schedules showing in total for each 
year the effect of the adjustments in depreciation 
for the years 1936 and 1937, and for the years 1938, 
1939 and 1940, on the group of assets designated 
‘Bank Premises Owned,’’ which have been deter- 
mined on the basis previously described herein, and. 
which are recommended, are also attached. (‘The 
adjustments which have been made in the amounts 
of depreciation claimed on these buildimgs in the 
taxpayer’s returns for 1932 and subsequent years, 
have required corresponding adjustments in the 
gain or loss reported on about twenty of these prop- 
erties which were sold by the taxpayer in 1938 and 
1939, and a schedule of those adjustments 1s at- 
tached. ) 


Bank Premises Leased 


A number of the buildings occupied by. the tax- 
payer were erected by it on land held under a lease, 
and in a number of instances where both land and 
building and held and occupied under a. lease, al- 
terations in the building, to make it more suitable 
for banking purposes, which required | substantial 
expenditures, have been made by the taxpayer. 
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‘T‘hese costs, which are properly amortizable over the 
terms of the respective leases, have been found in 
a number olf instances to be, or to have been In 
prior years incorrectly amortized, and schedules 
showing the required adjustments, from the years 
1936 and 1937, and for the years 1938, 1939 and 
1940, are attached hereto. 


Safe Deposit Equipment 


Depreciation for all years has been computed by 
the taxpayer:at a rate of 2% on this equipment, 
which includes safe deposit boxes, vault doors and 
time locks, which are considered as removable and 
as having a life independent of the buildings in 
which they are located. No adjustment has been 
made in the amounts of depreciation claimed on 
this group of assets, and the allowance of the 
amounts claimed is recommended. 


(The amount of $106,564.14 shown as claimed 
in the 1938 return as depreciation on this equip- 
ment, which it will be noted is substantially 
greater than the amounts claimed in 1939 and 
1940, has been found to include a loss of $40,- 
949.45 on safe deposit equipment, shown to have 
cost $72,412.57, on which depreciation in the 

amount of $21,570.12 had previously been al- 
lowed, which was abandoned at the time the 
taxpayer discontinued operation of one of its 
branch banks, and of which only a part, which 
then had a depreciated cost of $9,893.00 could 
be salvaged. It is believed that rate of depre- 
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ciation applied to this group of assets justifies 
the allowance of this loss, which 1s reeom- 
mended accordingly. ) 


Bank Fixtures 


The facts previously outlined under ‘Bank 
Premises Owned’’ apply in a large measure to this 
eroup of assets, and the adjustments recommendea, 
which are quite substantial, have been determiied 
on the basis of the costs and reserves shown on the: 
taxpayer’s books for each individual group, as it 
appears probable that the changes which might be 
made in the amounts allocated as the costs of bank. 
fixtures in some instances would to a large extent: 
off-set each other and would not materially change 
the total result. 

In the taxpayer’s returns for the years 1932-1935 
depreciation was claimed on this group in amounts 
greatly in excess of the amounts written off on its 
books and so greatly in excess of the amounts allow- 
able, that even if the correctness of the base were 
not in doubt, it is questioned whether in the event 
of litigation, a determination of depreciation for 
subsequent years, based on only the remaining cost. 
of these assets at December 31, 1935, as shown by 
the returns could be sustained, as the difference be-: 
tween the amounts allowable on that basis, and the 
amounts claimed in the 1932-1935 returns, from 
which the taxpayer received no benefit, is so great: 
that the amounts claimed in the returns appears un-. 
reasonable. (For example, the depreciation allow-: 
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able annually for 1936 and subsequent years, on the 
fixtures of the taxpayer’s San Jose Main Office, on 
the basis of spreading their remaining cost at De- 
cember 31, 1935, as per the tax returns, over a ten 
year period, would be $1,845.32, as compared with 
the amount of $4,997.16 claimed annually in the 
1932-35 returns. ) 

Detailed schedules have been prepared for the 
years 1936 and 1937, showing for the fixtures of 
each bank (both owned and leased), their cost, date 
acquired, the accrued reserve at December 31, 1931 
(the reserves per books and per returns were the 
same at that date), the depreciation per books, and 
the amounts claimed in the tax returns ror the years 
1932-1935, the amounts that would have been allow- 
able annually during those years on the basis of 
spreading their remaining cost at December 31, 
1931, over a fourteen year period (ten years from 
December 31, 1985, which is the pericd estimated as 
the remaining life of these assets in the determina- 
tion of the depreciation allowable on them for 1936 
and 1937), the reserves and remaining costs, per 
books and per returns, at December 51, 1935, the 
depreciation claimed in the returns, and the amount 
allowable for each of the years 19386 and 19387 on 
the. basis of spreading the remaining cost per books 
over a ten year period. 

One sheet of these schedules, which consist of 104 
pages, is attached, and it should be noted that the 
depreciation allowable annually for 1932-1935, on 
the basis now used for the years 1936 and 1937, is 
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somewhat less than was written off on the books 
during those years, and that the remaining cost per 
books at December 31, 1935, which has been agreed 
upon as the basis for subsequent year's, Is corre- 
spondingly less, than would be shown if it were 
computed on theh basis of the depreciation allow- 
able for 1932-1935, using the same basis as now 
applied to 1936 and 1937. 

A summary schedule showing the total cost, ae- 
erued reserve and remaining cost at December 3], 
1935, and the amounts of depreciation writien off 
on the books, the amounts claimed in the taxpayer’s 
returns, and the amounts recommended for allow- 
ance, for each of the years 1936 and 1937 is also 
attached. 

As previously stated, the amounts of depreciation 
considered allowable on this group of assets for the 
years 1936 and 1937 are based upon an estimated 
remaining life of ten years from December 31, 1935, 
for all additions prior to that date; that basis being 
applied on the assumption that at the time the re- 
turns for these years were filed, a longer life than’ 
that period for these assets was not justified. It is 
believed however, that at this time a further exten- 
sion of the serviceable life of this group should be 
made, and depreciation for the years 1938, 1939 and 
1940 has therefore been computed on all additions 
prior to 1936, on the basis of spreading their’ re- 
maining cost at December 31, 1937, as adjusted for 
the years 1936 and 1937, over a period of ten years 
from December 31, 1937, and a rate of 6% on’ all: 
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subsequent additions. A summary schedule showing 
the effect of this adjustment, to which the taxpayer 
has agreed, 1s attached hereto. 


Furniture 


The facts previously outlined regarding Bank 
Fixtures also apply to this group, and the amounts 
of depreciation considered allowable for the years 
1986 “and 1987, arid forthe years 19s6" 1950 
1940 have been determined on the same basis as that 
described for that group. Summary schedules show- 
ing the adjustments recommended for the years 
under consideration are attached. 


Addressograph. 
Autos. 
Real Estate Subdivision Improvements. 


Other Real Estate Improvements. 


No adjustments have been made in the deprecia- 
tion claimed on these groups and the allowance of 
the amounts claimed is recommended. (See also 
discussion under ‘‘Other Real Estate Expense.) 


Restorations. 


A number of expenditures, similar to those dis- 
eussed later herein under ‘‘Repairs’’ and ‘‘ Mainte- 
nance—Bank Premises’’ which, as shown by the 
tax payer’s records, were made in prior years and 
were disallowed as repair items by examining offi- 
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cers ond charged to capital account, are shown 
in the taxpayer’s returns as now peimg written off 
under the designation ‘‘Restorations.’’ Many of 
these expenditures were for only small amounts, and 
are being written off over rather extended periods, 
and since they cannot now be identifed with the 
buildings on which the expenditures were made, it 
is recommended, in order to avoid the continuation 
of schedules for these small amounts for different 
periods, (some of the periods will extend fiiteen 
or twenty years) that the remaining cost of this 
eroup, at December 31, 1935, be included in the 
schedule of repair items disallowed during the years 
under consideration, and be written off over ‘the 
ensuing ten years from that date. 


Depreciation included in rent paid Merchants. 
National Realty Corporation. 


The facts previously related regarding ‘Bank 
premises Owned,’’ are in general applicable to the 
buildings in this group, about the only real dis- 
tinction between the two groups being that “the 
title to these properties has for ohne reason or ‘aii- 
other been placed in this corporation, the capital 
stock of which is 100% owned by the taxpayer. 

Practically all of these buildings are occupied 
by the taxpayer for banking purposes, and the 
amount of rental paid the subsidiary corporation 
is based upon the cost of repairs and maintenance, 
including the depreciation allowed fori income “tak 
‘purposes. ee 
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The returns of the subsidiary for 1956 and 1937 
are closed, and the period within which additional 
tax may be assessed has expired, but the taxpayer 
has agreed that an adjustment in the amounts de- 
ducted in its returns for those year's, under ‘‘Rents’’ 
—Line 17, should be made; that adjustment to be 
the amount of the excess depreciation claimed on 
these buildings by the subsidiary in its returns for 
1936 and 1937, and that action is being recommended 
to the Staff for inclusion in the final determination 
of the tax liability in this case for those years. 
(Title to the Bank Fixture, Furniture, and Safe 
Deposit Equipment in these buildings is held by 
the taxpayer and these three groups are included 
in the attached schedules of those assets.) 

The amounts of depreciation allowable on each 
of the different buildings owned by this subsidiary 
of the taxpayer have been determined on the same 
basis as described under ‘‘ Bank Premises Owned,”’ 
and summary schedules showing the total cost and 
acerued reserve, the amounts of depreciation claimed 
for each of the year 1936-1940, and the amounts 
recommended for allowance are attached hereto. 


Repairs 
Maintenanece—Bank Premises. 
The deductions claimed under these two designa- 
tions, it will be noted, are substantially different in 


different years; that difference resulting apparently, 
in part at least, from the classification of a certain 
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class of expenditures as Repairs in some years, and 
as Maintenance in other years. An examination 
of the taxpaver’s records has disclosed a number 
of expenditures, of substantial amounts, principally 
covering alterations for tenants occupying office 
suites under leases of from seven to ten years, in 
bank buildings, the upper floors of which are rented 
as offices, which the taxpayer has agreed are not 
properly deductible in entirety in the year in which 
the expenditures were made. 


A schedule showing the totals of these expendi- 
tures for each of the years 1936-1940 is attached, 
and it is recommended that they be written off 
over a ten year period from the year made, as shown 
in that schedule. 


Other Real Estate Expense. 


‘he properties in this group, (which are in gen- 
eral the same as those on which depreciation is 
claimed under ‘‘Other Real Estate Improvements’’) 
on which the expenditures designated as ‘‘Other 
Real Estate Expense’’ were made, include both 
farm and city properties on which the taxpayer had 
previously made loans, and to which it has taken 
title through foreclosure proceedings, generally as 
result of the non-payment of interest on the loan. 

hese properties are stated to be usually bid in 
at the amount of the loan, and the bid in price, 
allocated between land and the depreciable portion 
of each property on the basis of their value as 
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appraised by appraisers employed by the taxpaver 
(or one of its subsidiaries) is set up as the cost 
of the property, and as the basis for depreciation. 


An examination of the taxpayer’s records of these 
transactions has shown that the allocation between 
land, and the depreciable portion of the property, 
might be questioned in a number of mstances, and 
also that the remaining lives used in computing 
the amounts of depreciation claimed, are shorter 
in several instances than appear justified. ‘The 
taxpayer’s records also show, however, that the 
majority of these properties are sold within a short 
time, and as a careful record is kept of the amount 
of depreciation written off on each individual prop- 
erty, and the gain or less on the sale computed 
accordingly, any adjustment in depreciation which 
might be made, either as result of a change in the 
allocated cost, or in the rate of depreciation, would 
only cause a corresponding change in the gain or 
loss at the time of the sale of the property. 


The disallowance of any of the expenditures 
charged as expense on these properties, and the 
requirement that they be charged to capital account, 
would have the same effect, and sinee the amount 
of these adjustments would in anv eveut be com- 
paratively small, and any accurate determination 
of the adjustments that should be made would re- 
quire a very considerable amount of time and labor, 
it is recommended that these deductions be allowed 
as claimed. | 
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Gees to sane <0, 1938, the tampayer 
followed the practice of transterrmg to a 
subsidiary corporation, immediately after fore- 
closure, the title to all of the properties on 
which loans were foreclosed. Since that daie, 
that procedure has been discontinued, the tax- 
payer retaining titie until the properties are 
sold, and this change in procedure is the cause 
of the increase in the amount of depreciation 
claimed by the taxpayer on this group, in 1930 
and 1940, over the amounts claimed in prior 
years. ) 


Losses on sales of Real Estate. 


Decidedly the larger part of these losses are on 
properties acquired by the taxpayer through fore- 
closure proceedings, as described in the preceding 
paragraphs, and it is entirely possible that at least 
a portion of the loss claimed on the sale of some of 
these properties should have been taken at the time 
of the foreclosure. No facts have been ascertained 
during the investigation, however, which indicate 
definitely in any individual instanee that such was 
the case, or that would justify the disallowance of 
the loss claimed, and the allowance of these losses 
as claimed is recommended. 


/s/ JAMES M. CLACK, 


Kngineer Revenue Agent. 
JMC:HGK 
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Association 


Schedules. 


Depreciation Adjustments. 


My 


13. 


14, 


. Bank Premises Owned 


Bank Premises Owned—Sheet 3. 
(‘‘Sample’’ of Detailed Schedules 1936-1937. ) 


Summary 1936-1937. 


. Bank Prémises Owned Siteer 2. 


(‘‘Sample’’ of Detailed Schedules 1938-1940. ) 


. Bank Premises Owned—Summary 1938-1940. 


Alterations to Leased Premises—Summary 
1936-1937. 


Alterations to Leased Premises—Summary 
1938-1940. 


Bank Fixtures—Sheet 59. 
(““Sample”’ of Detailed Schedules 1936-1937. ) 


Bank Fixtures—Summary 1936-1937. 
Bank Fixtures—Summary 1938-1940. 


Furniture—Summary 1936-1937. 


. Furniture—Summary 1938-1940. 


Expense Items Capitalized (Restorations) 
Summary 1936-1940. 


Adjustment of Losses on Sales of Bank 
Premises 1938-1940. 


Summary of all Adjustments—1936-1940. 
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Schedules. 


Depreciation Adjustments. 


1G 


13. 


14. 


. Bank Premises Owned 


Bank Premises Owned—sheet 3. 
(‘‘Sample”’ of Detailed Schedules 1936-1937. ) 


Summary 1936-1937. 


Bank Premises Owned—Sheet 2. 
(“‘Sample”’ of Detailed Schedules 1938-1940. ) 


. Bank Premises Owned—Summary 1938-1940. 


Alterations to Leased Premises—Summary 
1936-1937. 


Alterations to Leased Premises—Summary 
1938-1940. 


Bank Fixtures—Sheet 5. 
(‘‘Sample’’ of Detailed Schedules 1936-1937. ) 


Bank Fixtures—Summary 1956-1987. 
Bank Fixtures—Summary 1938-1940. 
Furniture—Summary 1936-1987. 
Furniture—Summary 1938-1940. 


. Expense Items Capitalized (Restorations) 


Summary 1936-1940. 


Adjustment of Losses on Sales of bank 
Premises 1938-1940. 


Summary of all Adjustments—1936-1940. 


la 
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aequired cost BOOKS RETURNS 

Seal e ken ever 1921. Build erested 1910. 
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Medere. Teken ever 1917. Building erested 1913. 


1917 295 (0) 

12/31/31 281 

12/31/35 e @ 6 he 16, 234-73 
193% 
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1 
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12/31/31 


1932 
1933 
1934 
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12/31/35 
12/31/35 


1936 


1937 


1936 


1937 


12/31/37 


Note: 
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BANK OF AMERICA 
NATIONAL TRUST & SAVINGS ASSOCIATION 


Bank Premises Owned 


Summary of Depreeiation Adjustments 1936-1937 


Cost per books and tax return........ 


Reserve per books and tax return 


Books Returns 
Depreeiation ... $ 357,841.88 $ 597,081.25 
Depreciation .... 333, 134.64 572,013.16 
Depreeiation .... 299,581.18 518,827.63 
Depreeiation .... 302,888.16 512,699.24 
Books Returns 
mate: eae $17,961,018.28 $17,961,018.28 
Ieserve .....-...... 4,108,998.39 4,915,543.47 
Cost of addi- 
PIOIS 22ers, $ 362,697.08 
Cost of addi- 
LIONS Meee eeee $ 501,288.50 
Depreeiation metains 
Onin 3/30 COSI: .<.-2.-.----0----- 
Oj >S additions .........--.-.-<-- 
CSIs Sas $ 537,628.13 
Depreeiation 
Orie ol/30 Cost......:,.--.-.---- 
On 1936 additions ................ 
Orm57 adaitions ......::.....-.. 

15) 21) | $ 583,183.26 
LCOS oe ne $18,271,460.17 
Adjusted Reserve on proper- 

ties owned at that date.......... 4,946,238.92 


$21 349,375.99 
$ 3,538,967.39 


Allowable 


$ 354,828.55 


$54,828.55 
354,828.55 
354,828.55 


Adjusted 


$17,961,018.28 


4,343,767.48 


Allowable 
356,385.28 
9,787.95 


366,173.23 


345,148.69 
40,189.01 
7,628.80 


392,966.50 


Loss on the demolition of a building at Riverside, California, in 


1937, in the amount of $33,437.58 is ineluded in the depreciation 
elaimed by the taxpaver for that vear and in the amount shown above 
as allowable. Although the building was aequired only about a year 
previously, the faets aseertained appear to show definitely that there 
was on intention at that time of demolishing it, and that its demolition 
was decided upon as result of subsequent ehanges in condition. 


a eg ey aero - 
— 


BRANCH 

Name No.» 

Gilroy li 

Hollister 12 

Hayward ls 

Lompoc 16 12/31/ 
1938 

Los Banos 177 12/31/ 
1939 
1940 

Madera 23 12/31/ 

Merced 24 12/31/ 
1940 


San Miguel 1028 12/31/ 


Ld . « gemma s oe 
BARK GF AMEXIDA MATIGRAL TROST AND GAVIMES sBeccLaTICN 
Beak Premises, Owned ~ Sheet 3 
Depreciction Ad festnenta, 1996 and 1937 
REMAINS 
Year LIFE IN YEAR DEPRACIATION aDJUsTworrs 
Aaalpod cesT ReTUK ADJUSTED (D) BOOKS RIT ADJUSTED Rats {A) CLAIMED ALLOAABLE (B) CLaIMzD ALLOWABLE 
e STwSteR ra er $s 


191g (0) Q 9 a $ 
iinet | Tetees «Sats «| HSH LE aeedaES 
Takes ever 1 Dailding @ 


Fete s of or 86 1932. 
1926 (0) 
2 EET HE ene ansenss MERI os.ense 
en A i ?£__ eS = #§ . a ee, 
1/N/FH? =: 124,674.15 31,292.98 397,251.94 33,519.90 93,981.87 67,422.21 
Medore, Tarea over i Dai ldi 1913. it] ed or 1 
ale BEEH” an, o 
12/39 ot WEED 16,234.73 15,009.09 PSE 14 406.22 
vin/n “SA WL Wan WIAs Taw WU 
crook e orestet tea 1928. 234 rate applica or te e 
1928 206,725. 

18 904.01 

uavey mente ne Aged BEG GEnES 
(a) 


The remaining livee shew in thie coluns are frem December 31, 1931, and are based 
om the remeining lives shown ia he 1939 aypraical (sve bedy of report) execpt in 
a few inetaneee where of fustments heve been made. The rates shown are te be epplicd 
to eriginel eoste snd sre the ratee whieh, whem 68 epplied, will reeever the 
remeining eoste Guriag the esctineted rameiaing livee, The ancunta of éspreeiaticn 
ehewn se allowable fer the yeare 1932 - 1935, and for eubsoqucat years, here bees 
determined em thet hesis. 

(B) 


The ancunts shewa in braskets ia this seluaa, whieh are shown for comparioen caly, 
are the emeunts whieh the texpayer wrote off ammuelly en ite beoks during 1932 - 
1935, the ameunte clainad ia its tax returns, and the anoumts allewsdle om the besis 
Geseribed in note (A). The ancunts act im brackets, shown ia this eolem, ara the 
emovate that would be allowable enmually om the seme besis, if dstarmined ea the 
reasining ecets at December 31, 1935, ae shown ia the tax returas, 


( 1,258.03 - Reternas§ ) 
202 @ Allows $ 


( § 7,105.17 ~ books ) 
( 3,203.19 = Aeturne 
2 - Allows 


42 years 
95,378.23 ~ 9,203.19 2,482.85 2, 449-089 ae Ca 2,482.55 
91,154.25 3,203.19 | 2,482.33 9,116.85 2,486.01 
(VU Yel. - beoks ~~») 
{ 926.73 - Returas ) 
( 612.82 - Allewedie ) 
30 years 
15,631.06 2% 919.23 ae $54.09 919.23 oe 


Theee ancunte repreeent eests allosated te the buildings when the pre- 
pertiesa were eequired. 


Tne ed fasted reserves shown at December 31, 1935. are the reservee on per 
veeks and tax returns st December 31, 1931, plus the depgrseiatian 
allowable for 1932 - 1935 em the basis deseribed in note (4). 
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Bank of America 
National Trust & Savings Association 


Bank Premises Owned 


Summary of Depreciation Adjustments 
1938-1939-19-40 


I Teco sce c sec ocee cae ov eneanavdeciseus<adeerdecsees----o--------- $18,271,460.17 
MI AIPAC IUSCCd ROSCPVE ...............ccccccsssceecnecnsseerecseenenn-nnee- $ 4,946,238.92 
Books 

1938 Additions at cost........ $469,733.38 

1989 Additions at cost........ 134,381.33 

1940 Additions at cost........ 99,885.34 

Depreciation Allowable sane tage rot0 

One /ol/et Cost................-- $363,839.88 $329,935.18 $ 330,190.63 

ne 1035 Additions............-... 5,113.34 8,927.08 8,926.32 

On 1939 Additions ................ 1,476.70 2,950.97 

On 1940 Additions................ pote 
‘ciel esses $368,953.22 $340,338.96 $ 342,405.44 


Depreciation claimed on returns 318,743.70 309,357.10 293,305.83 


Additional depreciation allow- 

08 oe $ 50,209.52 $ 30,981.86 $ 49,099.61 
ooo ooo ac. anscvasceeatenncnreonsceccesncecncesenansacsenascnasases $16,960,311.23 
BOI CCOTV EG) _.------.-2----ncocnnnaccnneeseeecenesncesentaccrearanceacaconsenes 5,408,603.99 


1938-1939-1940 


LUIS: acta rr 
PMMUISCCC, ICSCLVE. ._.......-..10.--<-2sceceta2=- 
Books 
Additions at cost........ $469,733.38 
Additions at cost........ 134,381.33 
Additions at cost........ 99,885.34 
iation Allowable rage 
Pelz vaifot Cost.........-------- $363,839.88 
n 1938 Additions................ 5,113.34 
n 1939 Additions ................ 
mn 1940 Additions................ 
tl eae $368,953.22 


ciation claimed on returns 318,743.70 


ional depreciation allow- 
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Summary of Depreciation Adjustments 


1939 


185 


$18,271,460.17 
$ 4,.946,238.92 


1940 


$329,935.18 $ 330,190.63 
8,927.08 8,926.32 
1,476.70 2,950.97 

337.52 

$340,338.96 $ 342,405.44 

309,357.10 293,305.83 

$ 30,981.86 $ 49,099.61 

ee $16,960,311.23 


5,408,603.99 


Hollister 


Les Bance 


¥eders 


Merced 


San Miguel 


Ateecacero 


r F 


23 


24 


1028 


2028 


1999 


12/31/37 
1938 


12/31/37 
193% 


12/31/37 
1938 


12/31/37 
1939 
1940 


12/31/37 


12/31/37 
1940 


12/31/37 
1939 


12/31/37 
1938 


$ 5,033.97 


40,111.00 


22 4270079 


5,000.00 


20,358.42 


7,210.45 


70,028.02 


1,500.00 


2,930.21 


BAMK OF AMERICA MATIGHAL TRUST AMD SAVINGS ASSOCIATION 


37 
2,080.69 


66, 796.90 
9.82 


81,553 64 
141.08 


5154 5008% 
238015 


124674015 
543200 
37-50 


30 957659 


206,9725042 
113.55 


3,480.00 
8629 


% 500.00 
92.425 


Bank Premises Owned - Sheet 2, 


Depreciation Allewable 1934, 1939 end 1940 


Reserve fer Deprecietion 


Depreeieti on 


$15,236.88 


©,691.20 


20,130.81 


16,556.96 


33519290 


1b 9 24h023 


435791007 


1,420.22 


255-00 


rete 


en Oost 


28 


2ih 


3% 


128 


¢ 593.77 
005 


16335094 
010 


1,631.07 
1.41 


629.02 


2238 


24493048 


619.15 


44134051 


78.30 


255.00 
1. 39 


DEPRECIATION 
1939 


$ 593.77 
ell 
20.81 


1,335094 
oad 
1,632 07 
2.82 


629.02 
4276 


24493048 
5043 


619.15 
4134051 


7€ 230 
009 


255.00 
2077 


1,335694 


e 


1,631.07 
2.82 


629.02 
4076 


29493048 
10.86 
oB 


619615 


4,134e51 
1.14 


78 30 
019 


255.00 
2.77 


a tg eee - 


en 


12/31/%5 


12/31/35 
193621937 


1936 
1937 
1937 


lJ } 
1935 
1956 


12/31/30 
1939 


1939 


BANK OF AMERICA B. T. 6 8 


Total cost to date 
Lees reserve fer books 
Bet value 


Leese: Depreciation - 1936-1937 


Additions - 1936 

Additions = 1937 

Adjustment prior year 
wero 

Additions 

Less: Depreciation 


sHalanoce 
Additions 


Lees: Depreciation 


Beak of 4nerica Nationa} Trest ené Savings 4secei ction 
Denk Fixtures - Meet § 


Yoer Rus 
poorer a oe ee oe) : sot tee (A) uate Dine =) g 1 
Califernio-tentguery Ce 

14,491.46 - Returns ) 


1927 $ 75,000.00 {___ 7,904.42 © Allowable ) 
saan 064,723.69. 220, 661,90 
ai aa + $104,447.32 9126, 407.24 $204,447.32 ¢ 76,352.92 9 54,393.00 $ 76,352.92 10 ue $ 7,635.29 $ 5,439.3 % 8 7,635.29 
. 6.2 5, 
1997 901.49 “ . ia 
12/32/37 = $182,044.73 6122,197.46 $155,462.28 $119,782.24 $60,847.27 026,582.45 062,262.49 $14,491.46 § 7,645.98 $14,563.58 9% 7,682.91 
Sen Jose “ein Office 
(“TU 3.075.95 = books ~—*?d) 
1926 $57,858.77 ( 4,997.26 - Returns) 
12/31/32 62,:9)}.10 038.8 038,264.25. (___ 2,733.15 « Allowable ) 
——  itisie 3, 320.55 44,031.29 36,320.55 26,143.93 18,453.19 26,143-93 10 years 4997-16 2,614.40 1,845.32 5,095.20 2,624.40 
12/31/37 63,683.73 42,130.96 $4,103.55 41,600.00 2h , $53.37 9,580.18 22,083.73 4997-16 2,614.40 1,945.32 §,095.10 2,650.98 
Seany Yale 
) pet = Rooke y) 
476,87 - Retume ) 
1921 $ 1,648.67 ( 136.25 < Allownble ) 
1923 1 o2 
12/3/ UES _ _ sR = 
12/91/35 16,446.87 15,143.47 16,446.87 15,143.47 1, 903.40 1,303240 10 yeare 130.% 13%. 
1937 eee eee. s—‘i “ 
12/31/37 = 96,735.27 915,458.90 $16,735.27 915,413.77 9 1,276.37 $ 1,322.50 130.M 288.40 138.99 
Sente Roea 
(lasagne ance 
1922 $ 3,461.00 53 = Neturme 
1929-30-32 8 omy ( 1,133.72 - Allowable } 
12/31/72 CSRS | ¢ 7,624. $15,592.20 
12/31/35 22,777028 = -12,175034 = 1h, A 7503% = 12175234 = 10, 601.94 8,301.92 10,601.94 MO years 1,060.20 £30.20 1,060.20 
1937 32.20 6% 77 
12/31/37 $22,009.48 $14,470.36 $18,122.30 814,296.82 2 8,279.12 $ 4,687.18 ¢ 8,512.66 $1,247.29 1,060.20 $1,824.76 1,061.17 
(A) The remeining life from Coeember 31, 1935, of el) additions prior to that dete, (B) The amounte shown is thie column in braekete ere the amounts of depreciation 
ie eetinated ot 10 years, ani @ rate of 64 18 apnlied to the eoet of all eubdse- written off annually on the books during the yeere 1932-1935, the aneunte 
quent sdditions, depreeistion being computed for one-half year on ell current claimed io the tax returne for those years, and the emounts that would be 
edditions. alloweble annually for those yeare an the beels of epreoiing thelr reasining 


eoet et -ecember 31, 1932, over 14 yeare (10 yeare from Deceabder 31, 1935). 
‘The amounts shown, not is braokete, ere the amounte of depreaistian that wonld 
be allomable annually for 1936 end 1937 om tae besle of spreading the renaining 
eoat per returns, at december 31, 1935, over 10 yaare. 


$4,195, 546.00 


12/51/32 1,196, 333.19 
12/31/33 1, 20h, 24) .52 
12/51/3), 4, 503,153.52 
12/31/35 1,, 398,157.87 

Lees reserve 2 50 

Balanee 1,693 ,4b25.37 
1936 Addition 218,208 1) 
1936 Depreeiation 210,616.99 


12/31/36 Balance 1,701,017 .69 


2 = am a . = 


88 Depreetation Beceeve ___ Depreciation 1936 Degrestation 197] em 
2a, ates _ ese ___etams gt Allemble _ Decks __Byturms__Allowstlo __Desks __gturms__ Allowed _ 
OTT tp G.HS,272-th 09,515,872 Bly 

Tol alt S08 SohBT9TO. JO $601, 00h .90 

ae a! 5eAOF, MF -My he, teh, 360.79 

ee ‘nfiDO, TLL 28 5, 051 908.92 

TAD SEDAB OT WhO.OA bh, 361,600.57 5,170, TSF 

~ba}s1, 009.97 _9,170,9h0 0 

LEG Thi $8,809,885 106 4909, 87h.92 $309,871.91 #619, 7502 
288,098 AP °@ $640.97 11, 261.9% 16,982 91 
Pc DOG, FORTS 


etme titi: 


TEED ry 
: 


ie oleh 99 & 16,274.61 16,271.63 


3 § 


- ee 


Reesecive depreciation claimed =: return gers ht.05 ‘$201,951.09 


© Depreciation allow et DX em coquisiticn for firet year. 


@ 


12/31/% 


12/31/35 
1936-1937 


1936 
1937 
1937 


i 
1956 
1ly30 


12/31/30 
1939 


1939 


12/31/39 
190 


1940 

12/31/40 
12/31/40 
12/31/40 


DANK OF AMERICA B. T. & 8. A, 


fetal cest te date 
Leee reserve fer booke 
Bet value 

Leee: Depreeiation = 1936-1937 
Additions = 1936 

Additions - 1937 

Adjustment prior year 

paai<ieks 

Lese; Depreciatian 


balanes 
Additions 


Lese: Depreciation 
Adj. etment 


Balance 


Additions 


Leees Depreelaticn 


Balance 


Lease: Adj sted Depreciation Reserve 


Wet Remaining Falanoe 
Total depreoietion allowable 


Depresiation per returme 


$4.03 ,492.50 
L5, 399 7 


Exceeaive Depreciation olaimed on Return 


® 3% Allowed on additione acquired during the yeer,. 


— —— i 


Qecort 
= ee _ 
$760,369.63  87,160,369.63 
1,361,620. 57 620. 
$3,098,719-06  §3,098, 7119.06 
603,991.06 619,715.62 
$2,29,758.00 $2,179,003 24 
168,032.29 168,032.29 
512,186.99 SL2 186.99 
L$, 599.47 
@3,070,676.75  $3,209,522.52 
535,677.50 555,677.50 
$3,626,354.25 
432,563.74 
$3,193,790.51  $3,765,200.C2 
270, 364, .32 270, 361,. 32 
$3,1:4,251,.83 
ee 2 
$3,015,262.86  $4,035,56).34 
142,238.7h, 142,236 .7h, 
$3.157.501 ..60 
495,312.52 
$2,662,189.08 $4,177,803 .06 
1,020, 343.53 
$2,662,109-08 — §3,1574459-55 


ee - = = her 


Adjasted 
Agermalated Alleweneoe lagwealotucs 
Ieeorre Beene 
12/31 abe 1938 1999 igo irfife 
1096 = -4L7,900.32 $247,900.32  0847,900.38 87443, 700.96 
@ 16,982.91 gf 11,262.94 11,261.94 11,281 .9% 50,768.75 
16,274.61 32,59 .22 $2,549.22 $2,519.22 113,922.27 
off 16,670.32 33,340.65 53, 340 65 63,351.62 
Os 8,110.93 16,221.86 2h, 332.79 
é% 4, 267 «16 4, 267216 
$ 33,197.52 $308,101.80 $333,183.06 $345,561.15 $2,220, 343.53 
432,563.7h  _103,492.50 _4195,312.52 
$12,,161.9, § 70,3991, 919,751.37 


1936-1937 


1936 


1937 
12/31/37 
1938 


DRPREC TATION SCH EDULD 
Paraitere 
1938-191,0 


fetal eect per beeke 
Leese reserve por books 
Ret wales per books 
Lees depresiation 


agdities 


Additica 
Agjustment 


Dal epee 


Additions 


Lees Depreeiatien 


Belenes 

Aadi tien 

Lese-depreciation 201,006.94 
adjustment 1b, 323 Ay 

halenee 

Additiona 


Lees: bepresiatica 


Balance 
Lees Agjusted depreeietion reserve 
Not Remaining Dalasce 

Tetals 
Claimed em beoks and returns 


Recessive depreeiation elained im Returns 


® See depreciation aehedule fer 1936 and 1937 


oe 3S allowed om addition for year of sequisition. 


Goat 
is Se 
04,396,157.87  0,398,157.87 
2, Ton T32-50 2,70 T3050 
01,693.485.37 $2,693,L85.57 

417,976.5iy 335, 605.08 


$2,275 ,18 85 
£18,208 41 


Ke § 
40, 325 .94, 


1,978, 968.08 
262,610.84, 

02,211, 998.88 
227 , 502. 


$2,014, 010.85 
209,891.91 


$2, 225,902.16 
#41 ,330.68 


$2,962, 578.28 


__£18, 622.57 


$2, 201,193.85 
290, 880.67 


$2,910,595§.18 


$2,910,993.38 


$1, 35h, 70.29 
18,208.42 


145,000.86 
$2,017, 9:9.56 


Mt, 610.04 
$2,200, 560.10 


£09 ,071.91 


¢2,190,152.31 
218 , 622.57 


$2, 709,074,.88 
623, 629.07 


$2,085 big 


hoownla ted 
Resorm 
2/1/37 _ mre 
10g 
@ 19,638.75¢ 
13,350.010 6 
Ga 
& 
& 
] 22 985.76 


7,870.92 


#285, Usk, .90 


Allewedile 


1999 1940 


$135,1:7%.05 
15,098.50 


26,700.05 


15,756.65 


4, 296.76 


#197, 519 99 


0235.47.05 
13,098.50 


26,700.05 


15,756.65 


12,993.52 


6,550.68 


406,122.09 
58,916.25 


95 150.16 


39.9 


iw, 090.87 


6,958.68 


7) 


Auteme>ile Bauipemt 
Adéresceegraph Cquipmeant 
Other Real Estate Inprevesents 


537 5628.15 
77 670,01 
71,255.06 
P42 9h57, 93 
302, 566.15 
6,704.11 


8,439.33 


Repair Capitalised 1936 - 1937 andi iricr Years Resterations 2,420.95 


Total Depreciation 


Depreciation insluied in *Rent* 


Repeire capitalised (1) 
Total s<justaent 
(A) eallowed Iterns only. 


ehaZhb 201.67 


25h, 506.72 
(Peid Kerehants Mationmal dealty Corp. - not imluded in sbove) 


Slop LAS. 57 


366,173.23 
52,263.35 
71,255.06 

325, 515 .68 

175,836.79 

6,741) 


8 439-33 


192 


12/31/35 


12/31/36 
12/31/37 
12/31/38 
12/31/39 


12/31/4c 


Coat 

less Resorve 
Net 
Additions 

£ iditions 
Additions 
Aviitions 


Additions 


fat 
$7,460, 369.63 
»289.821, 31 
2,477,853. 
3,020, 340..59 
7,576,018-09 | 


Tyabb, daa at 


3,988,621.15 


TOTAL OBPRECIATICN ALLOTABLE 


TUT\L OSPASCIATION Cl ATWED 


DBPRICIATION OISALLO\ED 


DEPRECIATION DISALLO\.ED FLR SNGINEER 


Cost 

Less Ressrvoe 
Net 
Additions 
Additions 
Additions 
Additions 


Additions 


Sus 398, 157087 
280,606 
$1,227,551.21 

218 
1,335,759. 
445,000. 36 
1,780 ,759.98 
262,630. 
¥2,043, 370.82 
ETL 
2, 253,202.73 
218 . 
2, 471,885.30 


TCT. DSPRICI/TION ALIL. ARLE 


TUTAL DLPRECI‘TICN Clr IcUD 


DEPRECI‘TICH DIS/1L1L1 sO 


DErRECTATICN VISs/LL 


AJUSTM=NT 


f£D PER UNTINSEP 


Rate 


10% 


EXHIBIT E-1 


BANK OF AMARICA NATIONAL TRUST & SAVINGS ASSCCIATIUN 


1236 


$228,982.13 
5, $40.97 


234, 623.10 
5425457 93 


307, 634.83 
226,942.05 
80,692.78 


118, 301.37 
302,566.15 
184,264.78 
126,677.36 

57,587 h2 


= — 


DEPRECIATION ADJUSTMENT 


2237 Totad 


$228, 982.13 
11,261.94 


16,274.61 


256,538.68 
542,383.35 


285, Bie .67 
204,951.89 
60,892.78 


BiHIBIT 5-2 


111,755.12 
13,092.50 


13,350.01 


223, 510.2% 


136,197.63 

12,716.03 
203,818.40 
145,230.98 


57» 587 2 


$457,964.26 %1,831,857.05 10% 


894,0L0.97 10% 


2238 


$183,185.71 
11,281.94 


32,549.22 


16,670.33 - 


24,3 , 687 «29 
432,563.74 


188,876.54 
12h, 162.94 
64,714.69 


89, 404.10 
3,092.6.) 


26,700. 2 
7,878.53 


137,074 .95 
227 , $2.03 
90, 507.08 
hd 437 .'73 
46,069.95 


—— — 


4229 


$183,185.71 
Li, 261.9% 


32,549.22 


33, 340.65 : 
8,120.93 . 


268,468.45 
103,492.50 


135,024.05 
70,309 Lh 
6h, 714.61 


89, 40.10 
13,092.50 


26,700 .02 
15,756.65 
6,296.76 


151,250.03 
291,893.76 
10, 243.73 
9s 173677 
146,069.96 


_—_ 


1940 


Total 


$183,185.71 $1,007,521.39 


11,281.94 
32,549.22 
33,340.65 


16,221.66 
4,267.16. 


280, 646.54 


495,312.52 


224,465.98 
149,751.37 
64,714.61 


89,404.10 
13,092.50 


26,700.02 
15,756.65 
12,593.51 

6,558.68 


164,105.46 
290, 200. 67 
126,095.23 
80,025.25 
46,069.96 


50,768.73 
113,922.27 
83,35i.€3 
2b, 332.79 
4,267.16 


1,284,163.97 
2,416,210.04 


1,132,046.07 


776,116.69 
355,929.38 


491,722.54 
58,910.25 


93,450.07 
39, 391.63 
18,890.27 

6,558.68 


Td 5929 «lola 
1,453.359-2h 
Thk 979.80 
491, 5.5.09 
253,384.71 
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Appraisal Unit 
Engineering and Valuation Group 
San Francisco Division 


Supplemental Depreciation Report 
Bank of Ameriea National Trust & Savings 
Association 


San Franciseo, California 
Years 1938, 1939 and 1940 


San Franciseo, California 
February 9, 1942. 


Internal Revenue Agent in Charge 
San Francisco. California 


Ina report submitted by the undersigned engineer 
under date of November 14, 1941, covering the 1938, 
19389 and 1940 returns of the above-named corpora- 
tion, recommendation was made that (1) depreeia- 
tion totalling $571,775.99 on Bank Premises, $808,- 
927.75 on Bank Fixtures, and $578,874.16 on Bank 
Furniture, which was claimed in the taxpayer’s re- 
turns for the vears 1932-1935, inclusive, in excess of 
the amounts properly allowable for those years (the 
vears named were all loss years and were not exam- 
ined, and are now closed) be considered as not 
havine been ‘‘allowed or allowable,’’ (2) that the 
remaining eost, at December 31, 1937, of each of 
these groups, be placed at the difference between 
the net cost of each group at December 31, 1931, as 
shown by the taxpayer's hooks and income tax re- 
turvus, and the amounts of depreciation properly 
allowable for the years 1932-1937, inclusive, disre- 
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eardinge the excessive amounts claimed in the 1932- 
1939 returns, and (3) that depreciation be allowed 
tor 1938 and subsequent vears in the amounts neces- 
sé to recover the remaining cost of each group, as 
thus determined, during the estimated remaining 
serviceable lives of the items in that group. 

The recommendations deseribed as having been 
made in the report referred to were based upon the 
hehef at that time that the facets and principles in- 
volved in this case were sufficiently similar to the 
facts and principles in the case of the Pittsburgh 
Brewing Company to justify following the aetion 
taken in that case by the United States Supreme 
Conrt. The conelusion now has been reached, how- 
ever, that althongh the facts in this case are in some 
respects similar to those in the Pittsburgh Brewing 
Company case, they are in other respects substan- 
tially different. and therefore the opinion of the 
Court regarding the principle involved, as expressed 
min the decision in that case, does not necessarily 
apply to the facts and principles involved in the 
ease of this taxpaver; and it is now belteved that 
the recommendations previously made were not jus- 
tified hy the faets in the ease, and are not in aceord- 
ance with the action taken in other cases by this 
office and the Bureau. 

It is therefore recommended that in so far as the 
three groups of assets named are concerned, the 
recommendation in the previons report be disre- 
garded, and that depreeiation be allowed for the 
vears now under consideration, on Bank Fixtures 
and Bank Furniture, on the basis of spreading the 
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remaining cost of each group, at December 31, 1937, 
as shown by the taxpayer's come tax returns, over 
a period of ten vears from that date, and that a 
rate of 66¢ he allowed on the eost of additions, sub- 
sequent to December 31, 1937, to each of these ac- 
eounts, as recommended in the previous report. I[t 
is further recommended that the amount of depre- 
elation allowed for these vears on Bank Premises 
be limited to the amounts written off on the taxpay- 
er’s books. (The depreciation written off on the 
books, on Bank Premises, is apparently somewhat 
less than the amount to which the taxpayer is enti- 
tled on the basis now reeommended, but as the cor- 
reetness of the cost of a number of these buildings 
is doubtful, and a determination of the amount of 
depreciation actually allowable on each individual 
building would require a very substantial amount of 
time and labor, and since the taxpayer has stated 
that an appeal will be taken from the aetion now 
recommended, it does not appear that sueh a deter- 
mination is necessary or advisable at this time.) 

Sehedules showing the affect of the adjustments 
now reeommended are attaehed hereto. 


/s/ JAMES M. CLACK, 
Engineer Revenue Agent. 
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—— BANK OF AMERICA NT & SA. 1930 


o) | San Francisco, Californie 
? a ee 
7h Schedule 1] 


iP Ve 
Y Books Schedule L Taxable : Books __Sohedule L_ Taxable 
IQUE: DEDUCTIONS: 
“Interest $34,794,571-65 $  150,303-06 $ Interest $2!,,103,724.03 $ $ 
Interest - Municipa) 2,835,661.42  2,835,¢81.L2 Shorts 80,546.09 ° 
Interest - U. 8. 6,683,976-83  6,683,976.83 Expense 16, 024,691-5h 113, 505-36 
Dividends 302,021.78 302,021.78 Rent 4,195,974 1€ 
Service Charge & Fees 2.374097 6:7 Losses 1,338,689. 178, 712.16 
be 588, 623.09 Bank premises expense 1,656,316.7 
- Brohang 210, 784.50 Other real estate " 7, 82h. %2 
aber earnings 528, 150-06 1,112.68 Taxes 1,120,655.L2 1,726.90 
: : 45,813.64 Loss Bonds 72,499.37 
1 Department 50, 329-18 Bond amortization res. 118, 000.00 118,000.00 
premiees incane 4, 250,455.53 Other deductions 320-37 
er Real Estate inoane 249,794. 2 Depreciation 507, 160.36 
Will 1,002,863.63 1, 002,863.63 Reserve for losses 2,860,000.00 2,840,900.00 
) Acoruals Be of I. 517, 037-62 517, 037-62 Good will 372,557-05 372,557+05 
9 * B of A on State Bko1,631,801.11 1,631,801.) Advances to trusts 50,000.00 , 000-00 
> * B. of de NP & SA 7,185,12-73 7, 185,412.72 1929 acoruals B. of I. 5,21,0,05.02 005.01 ——— 
Brokerage” 1,910, 2hj.28 783.58 1929 " BeofA. State Bk 1,954,899.8y 1,954,899-84 ——— 
- Net charges to reserves 3,125,874.73 1930 " Be of Ae NT&SA = 5344, 2ly 15 53h, L2h.15 ———~ 
-— . : Write down U. S. Seourities 261, 167-93 
Depreciation 1,213, 505-32 Profit on U. S. Securities 331, 91.29 
* * on restorations 530-03 Trust Dept. Branch 604 4, 665-95 
Pension fund loss 12,323.08 ‘Srite down bonds 
Interest oharged R.E- 3,0, 078.63 Seourity division 50,000.00 
Attye fees " "* 129,764.54 Taxes Foreign 8, 257-90 8,257-90 
, Monte Vista Syndicate 110.06 


— 
Total Income $6,,961,618-86 $25,137,210.85 $39,82,1,08.01 
Total Deductions 60, 546, 594279 


Net Incane $# 4,415, 02.07 pees A 8, 642, 30:.2h, 


12,079,885.54 


Total Deductions 


$60,546,59L4-79 $12,079,885-5L 


$8,L66, 709.2 
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TRANSAMERICA CORPORATION 
: And Affilletes 


Sen Franeiaco, Califarnie 


1932 
Consolidsted Net Income 


Original 
Return 


1,245,142.28 


ransanerice Corporstion 
merios Inveatment Co. Hone 


Americe and Geourity Ina. Corp, 761.81 
American Brokerage Ino. 710.04 
jJankemerica Company 42,219.16 
of Amearice 197,183.03 
ank of Americe N.7. & B.A. 12,047,167.29 
Bancamcrice Agric. Credit 30,292.79 
ankitaly Nortgece Co. 172,436.89 
Californie Lande, ino. 1,460,66¥.01 
alifornie Joint Stack Land Bank 275,500.86 
Sapitel Company 490, 6.3.57 
Placerville tiat')] Bank 25,150.96 
Bllejo Com'] Met. Bank 69,198.49 
iret Bet. Bank Graee Valley 56,430.62 
ter-Continental Corp. 2,172,475.15 
ehante Nat')] Realty Corp. 546,205.69 
pansamerios Service Cor,. 12,055. 66 
tland Bank 2,106.74 
pcidentel Inveetment Co. none 
aeideatal Corporatian none 
ohn B. Shea Co. none 
Fansamorice Bank Holding 5, 752,467.41 
anadamerice Generel) Holding 1,546,577.60 
ansanericeinternational Corp. 739,774.24 
faamerice Nortgege Holding 63,458.07 
eet Service Ca. 9, 564.06 
aneamorice Pub. Utilities 35,156.26 
ret Met'l Corp. ef Portland 16,783.94 
baat Company 7, 024,764.82 
orution of Amerias 36, 662.61 
H. Bates Co. 22,635.66 
k of feet Portland 12,666.10 
lifornie Mortgsce Ine. Co. 56,093.24 
uth Eset Portlenc Bank 5,275.75 
Lve Stock Stete Bank 169.07 
lsooiated American Lietributore 410,562.15 


in Band and Wortgaye Co. 


Total 29,469, 157.12 


of the origins! return as filed. 


No Change 


11,330, 346.57 
We Change 
s 


1,776.14 


20,760, 386,40 


erate returns for exch af the above oar, oretion were etteched and made 


(a) Domestic Corporations aubject to taxation under Title 1 of Revenue Act of 1932 


(6) Profit or Loses from Sale of all other Asscts. (Free Schedule B, Total (8))_ eee 


11. Divideods on Stock of: 


(ec) Foreign Corporations... 0... : 
12. Other Income (tate sature of ineuese) (Uns separate echedule, if seesesary )...-.. 


13%. 


DEDUCTIONS 


14. Compenaation of Officers (Frrem fehedule C)_. 


Torat Iscomz in Iveus 3, anv 6 TO 12, INCLUSIVE... se 


we we races o- -seseserene 


15. Rent on Business Property... 


: 


> @) Other Costa, &_- 


ere er er 


16. Repairs (Frees Sebeduis D): (a) Aalnries amd Wages, t_. 


17. Interest... 


18 Taxce (Prem Sched E)_. 


10. Loases by Fire, Storm, etc. (Prem Schedule F).... 


20. Bad Debts (Fram tchetal G) 


2S REE Tee oe 


Be = cee wee coer ee 


recs eees 


21. Dividends (Prem Sebedais H) 


$2. Depreciation (resulting from exhaustion, wear and tear, or obsolescence) (Frow Sebedals I)... 


23. Depletion of Mines, Oi] and Gas Wells, Timber, etc. 


(Sabentt echedtule, oe lnstructiom )_..... 


2. Other Deductions Authorised by Law (B:pmu below, er on arparate abest): 


(Noe twedaded im Lvsms 2, 6, 14, ot 16 above). ee ee 


(a) Salaries and wages. 


22 2008 Otte + ements + 


CC 


CONSOLIDATED LOSS 


2 nee 


Toran, Depcctiosa 1n Iraws 14 To 24. 


; al 


Nor lacona (item 13 minua Item 25) 


8 scem Poorrts Tat 


COMPUTATION OF TAK 


HS of item 7, Sie 


a 


a wpe) deateped 


ented June 


x 
ee waied ormen 


ith by (aoe ees 
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An ameaded retarn must be marked “Amended” of top of retara. Checks and drafts will be accepted ealy If payable at per. 
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1932 CORBOLIDATED FETUS OF TR/NS ME RICA CONFOCATION 1932 
Amended Depreeiation Sehedle 
ef 
BARK OF AMBRICA NLT, & 8.4, — AFFILI TB #7 


1852 Depreai ation Bxucestive Lepr. 
Depreeiatian Remaining Correct, Deducted an Deducted on 

Preperty Cast Prior Yee re Cost Lepreciation Orig. Return Orig. heturn 
Beak Premises 21,101,657 .89 3,538 967,39 17,612,890.60 367,841.68 607,061.25 239,259.37 
Alteretions 1, 709,544.68 509 , 809.18 1,199, 735.60 65,252.18 135,207.33 60 055.16 
Puraiture 4,196,333.19 2,015 823.15 2,180,505.04 164 ,915,89 356,718.76 160,805.19 
Fixtures 7,406, 230.68 3,094,008.12 4,312 ,231,67 343,902.21 688,120.12 244,167.91 
Safe Lepecit 3,337,031.92 429,159.99 3,907 871.93 66,387.04 64,970.14 8,603.10 
Autos 68 ,856.35 28,210.27 37 ,646,66 15,011.67 15,011.67 - 

add reese, raph 32,947.10 - 22,947.19 6,000.00 €,000.00 - 
Okeke luprevenents 3,002,830 ,63 35,900.83 3 666,650.76 152,156.63 162,158.63 - 
Reateretions 176, 649.84 104,982.99 70,666.86 2, 468,88 2,468.58 = 
Prope rtise Abendoned $5,002.54 = 95,002. 54 65,002,854 66,002.54 be 

Totels  42,025,296.469 0, 756, 965.93 32 , 266,350. 56 1, 238,996.62 1,947 ,619.3%4 706,820.72 


Other Schedules same ae on the srigina] returse 
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19383 COMOLIL TRAD °STURN OF Ta &5 42k R1C4 CORPOR TICK 1985 
Amended Deprecie tion Echedule 
of 
BANn OF AMR RICA NOT, & 8 4. — APFILI-TE £6 
Prope rty 
Correet Depreciation Exsossive Lepr. 
Depreel sti on Rema ining Depreaiatiean Leducted on Deducted en 
Cost Prior Yeere Cost 1933 Orice 20a re Orig. heturn 
Bank Premieces 36 063,923.45 3,896 609.27 3$2,167,114,18 355,134.64 872,013.16 236 ,8 76.62 
Alteratione 1,631,567.01 660,572.61 1,061,194.40 84,364.40 62,191.60 Z,llzew 
Furnt ture 4,204,241.62 2,180,078.74 2,024,162. 78 170, 441,84 323,173.88 162,732.01 
Fixtures 7, 235,954.91 3,349,021.58 3,364,933.35 336,505.56 564, 776.68 228 , 272.98 
Safe Deposit 3,303,425.24 481,262.58 2,822,160.68 56,367.22 63,919.14 6,861.98 
Autos 66,138.95 40,324.11 25,814.84 11,965.88 11,965.69 - 
Add ressegr-ph 22,947.19 6,000.00 16,947.19 6,000.00 6,000.00 = 
Oehe®. Improveasnte 3,002,830 .63 125,168.46 3,714, 672.16 71,782.63 71,702.63 - 
Restorations 96,162.61 27,450.41 66,712.17 2,324.19 2,324.18 - 
Totals &6,627,189.61  10,749,477279 46,777,711.72 1,071,674,.37 1, 698,146.84 626,273.47 
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Fealty Corp. 


Firet Natl. Bank of Portland 
Firet Batl. Corp. of Portland 
Monterey Ce. Trust & Sav. Bank 
Batl. Biscuit Co. 


Federal Reserve Bank of 


Filtrel Co. 


Coma. Royalty 011 Co. 
Pireman's Fumd Ins. Coe 


Central Impr. Co. of 
Chapman lee Cream Co. 
Conse 011 Corpe 
Fleinor O11 Co. 


Caterpiller Tractor 
Merehents Eatl. 


Come 
Asa'ne 


~imterrity Co. 


‘Olympie Dredrine Co. 
Paee Gaae & Fleoe Coe 
Page Lighting Co. 

Pues Publio Serviee 
Pao. American Fisheries 
Salt Creek Prod. 

Sears Roebuck 


of Cal. 
pfde 
Light & Power Co. 


Title & Trust Co. 
UeSe Fleae 
Fileon & Ce. 


Soe 

Standard O11 Co. 
Transamerica Corp. 

Utiea Enitting Co. 

Vest "nd Chenional Ce. 
Westinghouse Eloe. 

Gnien Carbide & Carbom Co. 
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BANK OF AMEEICA N. T. & S. Aw. - AMFNDED RETURN 1934 


STATEMENT A: 


The depreoiation deducted on our oripinal return was oe i 
and not in accordance with our books and records. In 1932 we aijusted 
our depreciation schedules to reflect the results of 4 survey of the 
depreciable assets made to determine an eccurate basis for depreciation. 
Although the adjustment was given effect on aur booke the old depreciation 
echedules were used ss 46 basis for computing the depreciation deducted on 
the tsx return pendinz « review by the Commissioner of Internal Kevenue 
end a mutually satisfectory revision of the deprecistion for income tax 
purposes. This revision was mede and mutually setisfactory schedules were 
prepered by the Pank end the office of the Internal Pevenue Avent in Charze 
et San Francisco but these schedules were rejected by the Commissioner of 
Interne) Revenue presumedly on the crounds thet the Bank had claimed 
greater deprecistion in the years 1952, 1933, 1934 end 1935. This amended 
return is being filed to chanee and correct the depreciation deduction taken 
on the original return end to brine the orivinal returm into accore with 
the books and records of the Bank. 
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16. Rent oa Business Property 
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() Domestic Corporations not subject to taxation under Title J of Revenue Act of 1934... 
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17. Repaire (Prem Sehegais D): (a) Galurtes ond Wages, 6 -_____; @) Ovnar Costa, 6... Total. 
21. Bad Debts (Trew Sebetuls G); also bonda determined to be worthless during tazable year (E qpiam os arpereta 


22. Dividends (rem 13 (a) ahere)___ - 
2 Depreciation (resulting from exhaustion, wear and tear, or obsolescence) (7rem Sabetais 1). 


1% Otber Income (etete mature of jnccma) (Uns mpareio cchedule, if messwary) 
2S. Other Deductions Authorised by Law (trpinia belew, o os exparate shel): 
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10. Taxes (From Setetsie K). 


18 loterest__ 


20. Losses by Fire, Storm, ete. (Trem Sebeéa -) 
bere Depistion of Mines, Ofl and Gas Wells, Tlnber, ete. (Subealt ashetaly am Instrestins ) 
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BANK OF ARKERICA N. T. & S. A. = AMENDED RETURN 1955 


STATEMENT 


The depreciation deducted on our original return was erroneous 
end not in accordance with our books and records. In 1932 we adjusted 
our depreciation schedules to reflect the results of a survey of the 
depreciable assets made to determina an accurate basis for depreciation. 
Although the adjustment was civen effect on our booke the old depraciation 
schedules were used as a basis for computing the depreciation deducted on 
the tax return pending 4 review by the Commissioner of Internal Revenue 
and « mutuelly eatisfactory ravision of the depreciation for income tax 
purposes. This revision was made and mutually satisfactory achedules were 
prapered by the Bank and the office of the Internal Eevenue Agent in Charre 
et San Francisco but these schadulea were rajected by the Commissioner of 
Internal Revenue presumably on the prounds that the Bank had claimed 
greater depreciation in the years 1932, 1933, 1934 and 1935. Thie amended 
return ie being filed to change and oorrect the depraciation deduction taken 
on the original returm and to bring the original return into accord with 
the books and recorde of the Bank, 


“Yessrvs DEPEECYATYOS = ~—~—=SORED UWE 
,$82 862.20 
,134 ,048 .64 
,708 ,061 .80 
oan 4,940,406.72 
"453,103. 5,394,077 86 
453,103.83 453 ,883.13 e > 
(916,613.18 489,477.67 6,688, 666.42 
974,174.48 318, 743.70 : 
220,826.98 209,367.10 
972 390.08 291,526.69 - 
»oee,LLO.OL 
5225, 272.84 
661,004.80 
"146,369.79 
aoe aon 
"709,688. 5,405,081 «22 
709,688.20 234,482.90 »405, 
177,661.16 266,809.27 6,660 , 430.48 
B52, 6, 904,117.69 
552,775.90 243 ,687 620 904, 
001 ,667 -87 268, 458 46 0,172,886 014 
696,980.39 280,846 .64 6,463, 452.68 
S01, 105. 
‘019,225.06 
"361, 846 098 
669,691.61 

688.96 
"Sraceses 3,280 606.68 
"560,467, 21 3,396, 906 087 
"660,467.19 118, 300. 1390 ,908 87 
696,882.71 139,405.06 3,836,311, 
$09, 967.73 137,074.96 3,676,366 87 
"551,296.61 161,260.08 3, 826,636.90 
841,499.28 164, 105.46 3,990 ,742.86 


s 1932 to 1938 te conform with books. 


reciation as chargei off on the hooks, cisregarding entirely 
for prior vears. Therefore, the depreciation reserves shown 
cr books rather than the reserves accumulated on the tax re-~ 
1939 and 1949 were aide@ to the depreciation reserve as of 
ons taken on the tax returns for years prior to 1938, the 
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6 ,235,772.48 
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346,967,352. 23 
21,349 ,378.99 
21,161,867.89 
21,174,209.84 
19,097, 678,238 
18,113,830. 
16,323, 718.36 
18,271,440.17 
18,727, 773.67 
18,684,339.82 


16,919,513, 29 


by Rev. Aget-16 960 511.238 


8 ,218,867.68 BT, 85.78 Y, Wr Ts, a TEU, 145.78 2, 0be, LlLO.OL 


1987 


7,123,296 .69 
7,406,289 ,68 
7,236, 964.91 
7,723 874.66 
7,400 ,869.63 
17,64S,726.77 
6,190,888.91 
6,748, 866.41 
9,018, 080.73 
9,16¢,169.47 


788,283.21 
805 692.63 
$67,641.88 


316,763.70 
309,367.10 
291,525.89 


969,170.60 
343,962.21 
336, 605.66 
$42,636.37 
374,617.90 
896,690.30 
408,100.76 
432,565.16 
403,492.60 
408,312.62 


$,816,272.84 
3,437,970 $2 
3,888, 625,26 
4,296, 711.28 
4,561,620 .67 
4,752,837.72 
6,120,212.16 
6 ,682,775.90 
6,001,667,67 
6, 496,950.39 


969, *170 080 
668,12%.12 
664,776.58 
653,767.42 
62,061.68 
642, 467.98 
642,583.56 
632,663.74 
403, 492 80 
496,312.52 


BOX OF ABRICAS. T. & 8. A. 


PRPERC LAT 10 SCHEDULES 
RANK PREMISES 
E DePICTETOS "Reserve 
4,382,362,20 786 263,21 4,342,362.20 
3,644,416.96 803,692.83 3,644 ,416.96 
$006,809.27 697,061.28 6,186 048.64 
4,229,963.91 672,013.16 4,706 061.80 
4,311,050.47 618,827.68 6,046,384, 41 
4,127,786.28 12,699.24 4,940 404.72 
4,416,822,00 837,626.13 6,453, 103.85 
4, 666,480.76 683, 183,26 6,918, 813.16 
4,974,174.48 318,743.70 4,974,174.48 
6,220, 626.96 309,367.10 & 220,628.98 
4, 972,390.06 291 326,88 4,972 390.06 


3,5)6,272.84 
3,651, 004.80 
4,146 369.79 
6,031 ,286,91 
6,170 5468.52 
$, 709,688.20 
6,177, 641.18 
5,652,775.90 
6 001,667.87 
6 496 980.39 
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465,888,138 
489,477,587 
318,743.70 
309,367.10 
291,328.68 


234,442.90 
266,809.27 
243,687.20 
268 , 466 045 
280 846 64 


4,184,626 S ) SaaRaREY 20. SERRE F259) FL a: Po 1,891, 108. 


6,193,648 .00 
4,196 ,338.19 
4,206,241 62 
4,805,155 62 
4,396,157.87 
4,816,327.68 
§ 061 ,867014 
6,323,977,96 
6,535,069.89 
6, 752,492.48 


$23,265.93 
166,913.60 
170,441,046 
172,090.20 
190,641.70 
210,618.09 
207,360 46 
227 682,65 
201,403, 76 
290,200.67 


2°019,228.64 
2, 184,741.76 
2,360 ,620.88 
2,696,812.72 
2, 704,732.60 
2,915 ,809.8¢ 
$ 082,386.10 
8,809,967.78 
8,661,296 ,61 
3,641, 409.28 


$23,263.93 2,019,225,68 
338,718.78 2,361, 646.98 
323,178.66 2,669,691.61 
316,180.67 3,190,688.96 
310,266.16 3,280, 606,68 
302,866.15 3,860 467.19 
$42,016.08 4,696 ,382,71 
227,692.68 3,309, 947.75 
291,493.76 5,551, 296.61 
290,200.67 $,641,499.28 


126,300.22 
139,405.05 
137,074.96 
161 , 260 .08 
164,106.46 


4,040,494, 72 
6,894,077.85 
6,683 , 865.42 


6,172,886.14 
6 453,452.66 


3,280 606.68 
3,396,906 87 
$,638,511.98 
5, 676,886,67 
5,626, 636.90 
3,990, 742.56 


+e Amended tax returns changed depreciation and reserves for years 1932 to 1935 te conform with books. 


Original tax returns for 1538, 1939 and 1940 reflected the depreciation as charged off on the books, Cisregarding entirely 
the depreciation which was deducted on the income tax returns for prior years. Therefore, the depreciation reserves shown 
in this colum for 1938, 1939 and 1340 reflect the reserves per books rather than the reserves accumalateda on the tax re- 
turns. Jf the depreciation deducted on the returns for 193%, 1939 and 1549 were aidede to the cepreciation reserve as of 
December 31, 1937, as accumulated through depreciation deduc pions taxen on the tax returns for years prior to 1938, the 
reserves for 1938, 1939 and 1940 would Le as follows: 


Banking 

Premises Fixtures rurniture 
1938 Caco ,s0oace 66105 204,90 4,123,965.34 
1935S 6,464 ,208.41 77052 096.67 4, o69,c9eece 
1940 B2a0, 77248 7,954 ,409.39 4,858 496.39 
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Lelie WP 17 
December 10, 1941. 
Mr. Frank M. Harless, 
Internal Revenue Agent in Charge 
74 New Montgomery Strect, 
San Francisco, California. 


Re: Bank of Ameriea Ne To des. A. 
Dear Mr. Harless: 


I have just been advised that your office has ad- 
vanced objections to the depreeiation schedules re- 
eently compiled by the joint efforts of representa- 
tives of your office and myself representing the 
Bank of America. I am so impressed that impor- 
tant facts with respect to these schedules must have 
been overlooked that | am taking the liberty of writ- 
Ing you in the hope that you might reconsider the 
case. 

Prior to December 31, 1931, the Bank had been 
deducting on its tax returns the same amount of 
depreciation as was charged off on its books. Ex- 
aminers in earlier years approved these deductions 
for income tax purposes. Shortly after that date 
the Bank decided that its charge-off for depreciation 
was not correctly computed, and it proceeded to 
have an analysis made of bank premises and furni- 
ture and fixtures and other fixed assets, for the 
purpose of determming the proper rates and 
amounts of depreciation justifiable by its experi- 
ence. This investigation extended over a period of 
two vears, and on the basis of this investigation the. 
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Bank determined that as to its bank premises in 
use in 19382, an over-all remaining life of 50 years 
world reflect a proper allowance for depreciation, 
and as to furniture and fixtures a 1214-vear life 
should be used as a basis for computing the depre- 
elation allowanee; and upon the basis of this ap- 
praisal the Bank made its charge-oft for depreeia- 
tion on its books. 

The onginal depreciation schedule set up for in- 
come tax purposes, showing a computation of the 
depreelation on bank premises, was eonrpiled on a 
strictly theoretical formula whieh elassified build- 
ings in four classifications and gave to each classi- 
fication a eertain remaining life, regardless of eon- 
dition, age at acquisition, or any other faetors. 


These classifications were 
Class A—50 vear life 
Class B—10 year life 
Class C—33 vear life 
Class D—25 year life 


Unfortunately, after 1931, the use of this for- 
mula was carried to extremes, as for example in the 
ease of a Class D building acquired when it was 20 
years of age, a life of 5 years would be automatieally 
attributed to it and a depreciation rate of 20% per 
year established as the depreciation rate for that 
hutlding. 

With respect to the depreciation sehedule for 
income tax purposes on furniture and fixtures, an 
arbitrary rate of 8% was used, but here again in 
the application of this rate errors were made, as 
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for example. if a furmture account of $10,000 in 
a eertain branch had an original acquisition date 
in 1921, and in 1983 an additional $10,000 was added, 
the persons preparing the schedules would eontinne 
to depreeiate the $20,000 at the rate of 8% per year 
until the entire $20,000 was exhausted, and, of 
course, by this method they completely ignored the 
fact that the original $10,000 would be exhausted 
by depreciation in the year 1933 and that thereafter 
the annual depreeiation allowanee would merely be 
8% on the $10,000 addition. Other errors were ap- 
parent in these schedules, so that it was obvious that 
they would have to be adjusted. 

Early in the year 1986 an Internal Revenue Agent 
investigated the ineome tax return of the Bank for 
the year 1934. This return disclosed a large loss. 
The Agent did make a cursory examination of the 
depreciation deduction, noted that it was in error 
and exeessive, and expressed himself to that effect 
to me, and I agreed with his conclusions. However, 
the net loss for the year was so substantial that cor- 
rection of the depreaation would not have resulted 
In a tax Nability, and so the Agent deferred the cor- 
rection of the schedules to some year when a tax lia- 
bility would be involved. 

The very same thing oceurred when the return 
for the year 1935 was andited early in 1937. It is 
my reeollection that with respect to one of those 
investigations, and I beheve it was the one involv- 
ing the 1935 return, the Agent questioned the de- 
preciation and coneluded that. it was excessive, to 
which I agreed, and submitted, the matter to the 
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‘lingineer Agent, Mr. Clack, and again I was told 
that rasmueh as any adjustment would not result 
in a tax liability, the correction of the schedules 
would be deferred until a tax liability was involved. 

During this period of time I had advised the 
Bank that the depreciation deductions were exces- 
sive and that the schedules were excessive and that 
the schedules were erroneous and that they would 
have to be adjusted. I had been depending upon 
the investigation of the depreciation by Internal 
Revenue Agents so that we could agree upon eorrect 
rates and upon correct schedules. In this eonnec- 
tion [ might add that the tax schedules which were 
‘used in computing the deductions shown on the re- 
turns were compiled in a certain form and in a man- 
ner which through eustom and through the system 
devised to handle it, resulted in the least ineon- 
venience to the aeeounting department of the Bank. 
The depreeiation was computed on bank premises 
and on furniture and fixtures separately by 
branches, and when it is realized that the Bank 
has 495 branches, 1t ean be appreciated that the 
compilation of these schedules is a major task. As 
tax counsel for the Bank I did not hke to disturb 
the system which was being used in eompiling the 
depreciation schedules for ineome tax purposes un- 
less and until [ was certain that the revised sehed- 
ules would be sehedules satisfactory to the Govern- 
ment, and it was for this reason and this reason 
alone that no revisions of the schedules were made. 

The income tax returns filed for the years 1932 
to 1936, inclusive, disclosed net losses, showing no 
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tan Jinbilitv. The return for 1957 disclosed a tax 
hability of approximately $35,000 1 had been hop 
Ine that we could have revised the schedules by that 
time, but stnee that had aot oeceurred, | reeorm- 
mended to the Bank that it arbitrarily ignore the 
schedules that were theretofore lemme ised for tax 
purposes and to elaine as a deduetion merely the 
amount of the depreciation charged off on the books, 
and se, for thre vears 1988, 1989 and 1940 the depre 
tiation claimed on the tax returns was exactly the 
depreciation deducted on the books. 

ln 1958 the income tax return for 19356 was exam 
ined and in the latter part of 1938 and tn 1939, the 
return for 1937 was examined. Certain adjust- 
ments were proposed, including the disallowance of 
depreciation on about 17 parcels of bank premises 
(out of approximately 400 parcels), and on furnt- 
ture and fixtures. These adjustments were in the 
nature of ‘short-cut’? adjustments and did) not m- 
volve a complete revision of the depreciation sehed- 
ules, A deficiency notice was issued and a petition 
filed with the Board. No objection was made to the 
adjustment of depreciation on bank premises, but 
objection was raised to the adjustment of depreeia- 
tion on furniture and fixtures. About the time this 
petition was filed, vour office advised us that the re- 
turn for 1988 was to be audited and that in connec- 
tion with this audit, a thorough investigation of the 
depreciation was to be made hy vour engineers, Mr. 
Robinson and Mar. Clack. 

In January, 1910, To had conferences with your 
engineers as to the entire reeonstruction of the de- 
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preciatton schedules. Your engimeecrs advised me 
that even though only the year 19388 was being 
audited. the schedules conld be revised for all vears 
so that the proper deductions for all vears could be 
determined and the tax Hability correctly computed. 
Upon the basis of the facts hereinbefore stated they 
agreed that schedules should be compiled computing 
the correet depreeintion from 1932 to date. 

The Bank was having an appraisal of fixed assets 
made by the American Appraisal Company about 
this tine, and, at the suggestion of the Government 
engineers we had the appraisal supplemented to in- 
clude data desired by them to assist them in the 
deternmmation of the depreciation rate. We then 
agreed upon the form of sehedule and factors to 
he used and I agreed te eompile the schedule. The 
Bank then employed fonr extra persons to help the 
regular accounting staff and myself in compiling 
these schedules. (As hereinbefore stated, over 400 
properties were separately investigated and sehed- 
uled.) We worked centinnously from January to 
April, 1940, completing these schedules of which we 
made photostats, which were submitted to the Engi- 
neers. There after | had a number of conferences 
with Mr. Claek and finally in July of this vear Mr. 
Clack decided to revise the sehedules to inelude eer- 
tain additional information and to extend the sched- 
wes to cover the vears 1939 and 1940. Again the 
Bank employed additional help, and its employees 
and myself, in eollaboration with Myr. Claek and 
other agents attached to your office, completed the 
revised schedules after over three months of con- 
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stant work. An immense amount of work was in- 
volved to check the various factors and to fix the 
depreciation rate. I had many conferences with Mr. 
Clack and the agents and we ended up in complete 
accord on the schedules which formed a part of Mr. 
Clack’s report and on the depreciation deductions 
computed in accordance therewith for all years. 

T would like to repeat and emphasize the fact 
that this investigation of depreciation has extended 
over a period of almost two vears and that the 
Bank’s co-operation and effort to have an accurate 
determination of its depreciation deduction and to 
compile schedules in accordance with the determi- 
nations and requirements of your investigating offi- 
cers has cost the Bank a substantial amount of 
money in added outlay alone, in addition to the 
other expense of its staff which might be allocated 
to this work. This is mentioned only to show that 
the Bank spared no expense in a sincere effort to 
compile depreciation schedules satisfactory to your 
office which would not only settle the deduction for 
earlier vears but which could be used as a precedent 
for computing the deduction for future years; and 
to show how expensive and useless it would have 
been to revise these schedules of depreciation before 
reaching an agreement with vour investigating offi- 
cers as to the basis and factors to be used in com-. 
puting the depreciation deduction. 

Your objection to the schedules, as I understand 
it, seems to be the starting pomt for making cor- 
rections of the depreciation deductions—December 
31, 1931, or December 31, 1935. When Mr. Clack 
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started his investigation, his authority was Hmited 
to the year 1938. However, from the facts hereinbe- 
fore stated, he knew that the depreciation was in- 
correctly computed for all vears from 1932 to 1938 
so that the asset aecounts were being exhausted too 
rapidly during that entire period by exeessive de- 
preciation deductions. He then secured anthority to 
adjust the deduction for 1986 and 1937 sinee the 
tax liabihty for those vears was still in dispute. He 
was aware that these adjustments established the 
Inaccuracy of the deductions for the vears 1932 to 
1985 and from lus previous eontact with the case 
as hereinbefore explained, he knew the deduetions 
in ‘those years were erroneous and that he had de- 
ferred adjusting them. Presumably he had = in- 
tended adjusting themm when the oceasion arose for 
revising the entire schednles, and this was the ex- 
pected oceasion, so it was the only proper that his 
revisions cover the entire period. True, the statute 
of limitations barred the making of a assessments 
of deficiencies for those early vears, but he at all 
tines knew that due to large losses, no deficiencies 
would result from the correetion. The refusal to 
compute the correct depreciation for those years 
does deprive the Bank of depreciation deduetions 
to which it is justly entitled in future years be- 
cause it is in effeet a refusal to restore to the eapital 
account the excessive depreciation taken in the 
earlier years which is rightly a deduction allowable 
in later years. ‘The Bank was at all times depending 
upon your office for a fair and just adjustment at 
such time when in the convenience of vour office, 
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The deductions were so grossly excessive, and known 
by vour office to be so, that i is almost impossible 
to conclude that they had ever been “allowed."” The 
answer really is that the deductions were admittedly 
erroneous In all of those vears but under the then 
prevailing Bureau practice not to compute adjust- 
ments requiring a lot of time where the making of 
the adiustment would not affect the tax Lallity for 
the year under investigation, the adjustment was de- 
ferred by the Government until a later date, It 1s 
not fair or proper that by virtue of that deferment 
the Bureau of Internal Revenue should now pro- 
pose to subject this taxpayer to the injustice of a 
claim that something admittedly grossly erroneous 
has been “allowed.’’? The Bank obtained absolutely 
no tax benefit in any of those vears by the defer- 
ment of the eompilation of eorreet depreciation 
schedules. 

There is one further matter whieh T want to call 
to your attention and whieh I am sure has not been 
appreciated in the consideration of this case, and 
that is that the Bank has been eminently fair with 
the Government in reaching an agreement with your 
examining officers on many issues in order to estab- 
lish its tax Hability and a basis for preparing proper 
returns for future years. Your officers, too, have 
been fair and eourteous in the econduet of this case 
but the Bank has made many concessions. 

Wirst, as to 1936 and 1937 the Government dis- 
allowed depreciation on bank premises in amounts 
of approximately $84,000 and $94,000, respectively, 
and no issue with respect thereto is raised in the 
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pleadings before the Board of Tax Appeals. In 
agreeing to the revised depreciation schedule the 
Bank agreed to stipulate a disallowance of approxi- 
mately $171,000 and $190,000, respectively. Fur- 
thermore, the Bank also agreed to stipulate a dis- 
allowance of depreciation on Merchants National 
Realty Corporation property of approximately $55,- 
000 for each year; and also agreed to stipulate a 
disallowanee of repair expense of approximately 
$35,000 for each vear. Neither of these items is 
raised in the Petition. These agreements were made 
contingent upon the approval of the revised sched- 
ules. As to the merits of the adjustments—the ques- 
tion of depreciation is always speculative and prob- 
lematical. The disallowances result from extending 
the remaining life of buildings, mm some instances to 
60 and 70 years, and generally by decreasing the 
rates by very small fractions of a point. These are 
smal] adjustments but in the aggregate, on 400 par- 
eels of property, the amount involved is substantial. 
Nevertheless, with the burden upon the Government, 
what are the chances of reducing a rate of 2% on a 
hnlding to 1.9% or 18%. Or of redueing a rate of 
3% to a rate of 2.9% or 2.75%. Our original esti- 
inmates may still be eorrect, but we have made tbe 
eoncessions of accepting Myr. Clack’s estimates in 
the interests of settling upon a mutually satisfac- 
tory schedule of depreciation. Likewise as to the 
disallowance of repairs? Our classification of these 
expenditures as repairs may still be correct ? 
Seeond, as to furniture and fixtures—the Bank’s 
survey in 1932-1938, upon the basis of which it estab- 


286 Bani: of America, et al., vs. 
3? 2 


Hished its) depreciation allowance on its books, 
showed that in its experience this class of property 
had a useful life of 15 vears. Yet, in the mterests 
of settlement, we have agreed to an estimated life of 
1624 years. which, though but a small increase in 
hfe, results in a substantial reduction of annual 
depreeiation due to the large capital amounts in- 
volved. And so as to other items. The Bank has 
‘been fair, it has reached a settlement of all issues 
with your examining officers, it has filed an agree- 
ment form as to approximately $250,000 additional 
tax for 1988, 1989 and 1940, and has conceded items 
with respect to 1936 and 1937. 

Third, by aceepting the revised sehedules on bank 
‘premises, the Bank conceded a greater accumulation 
of-depreciation in earher years than reflected on 
its hooks, to the following extent: 


Reserve for Depreciation, 12/31/35 
Item Per Books Per Revised Schedule 


Bank premises» ............................ 0%,108998.39 4,343,767.48 


Fourth, the Bank has expended a substantial 
amount of money in co-operating with vour offieers 
in compiling the voluminous sehedules under their 
direction. Again, this is not intended as a eritieism, 
but is mentioned merely to point out that the Bank 
has made every effort to be fair in solving this 
depreciation problem. 

Wifth, if the Kngineer’s rates and methods of 
‘computing depreciation on furniture and fixtures, 
as applied after Deeember 31, 1935, were applied 
from 1932 to 1935, the remaining balanee of furni- 


ture and fixtures on Deeember 31, 1935, would be 


Uiuted States of America 287 


substantially Ingher than the figure used in the re- 
vised schedule. The Deceinber 31, 1985, figures ac- 
tually used on the revised sehedules are the figures 
shown on the books of the Bank, which, as herein- 
hefore explained. were accunniated on the basis of 
a careful survey of the Bank’s experience as to 
depreciation on this elassifiecation of property. | 
am absolutely confident that on the basis of the 
facts in this case, we can sustain our position that 
the books properly reflect the depreciation dedue- 
tion. If we shonld advance and prevail on a con- 
tention that the Engineer’s rates should relate back 
to 1932, the proposed tax deficiencies for all vears 
would be materially reduced. 


Conelusion 


As I understand vonr objection, as stated to me 
by Mr. Clack, you seem to be of the opinion that this 
ease depends entirely on the Pittsburgh Brewing 
Company case and that we are invoking the doc- 
trine of that ease as the sole support for our posi- 
tion. We think the Pittsburgh Brewing Company 
ease does support our position; also that several re- 
eent Board decisions holdine that refunds or re- 
coveries of expenses deducted in loss vears are not 
taxable in the year of recovery, may involve analo- 
gous principles supporting our position. We do not 
cite those cases as establishing our position. An 
extreme statement of our position is that the re- 
cording of the depreciation deduction on the return 
from 1932 to 1935 was of no more effect than if no 
deduetion whatever had been shown on the returns 
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and in support of this statement we respectfully 
submit the following summarizations of the points 
hereinbefore advanced: 


(1) The tax return figures for depreciation 
were admitted to be erroneous both by the 
Bank and by your office: 


(a) The Bank refused to put them on its 
books, substituting instead figures based on 
its survey of its assets. 

(b) The figures were mathematically in- 
correct. 

(ce) Your office has reeognized the sched- 
ules as being grossly meorrect. 

(d) The deduetions for depreciation 
shown thereon for the years 1932 to 1935 were 
not ‘‘allowed.’’ They were specifically deter- 
mined by your office, as early of February or 
March, 1936 (and perhaps earlier, but the 
first representations made to us as to the 
disapproval of your office of the depreciation 
deduction was in February or March, 1936), 
to be in error. There was, rather, a defer- 
ment of the computation of the adjustment 
because it was obvious at the time that the 
tax liabilitv could not be affected by an ad- 
justment. The loss and depreciation figures 
shown on the returns were as follows: 


Year Loss Depreciation 
Lie... .vieeitue cee ee 12,047,167.29 1,947,819.34 
1) 2 Re 10,827,436.79 1,626,364.31 
TT occ eee eee eee 6,904 ,535.85 1 620,826.23 


Te eece ote re ee esses ae 1,361,174.06 1,546,767.79 
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It is ineonceivable that after your investi- 
eating officers disapproved of the deductions, 
knowing that the deductions of $1,500,000 to 
$1,900,000 were excessive by anywhere from 
£500,000 to $1,000,000 this taxpaver was al- 
lowed a deduction knowingly excessive by 
such a substantial figure. 

(2) ‘The computation of the correct depre- 
ciation for all years has been deferred, and the 
revised schedules represent a completion of 
work contemplated by both your office and the 
Bank for many years, as heretmbefore ex- 
plained. 


We also wish to emphasize that by acceptanee of 
these revised schedules we are settling upon a de- 
termination of the income tax habilty of the Bank 
for the vears 1938 to 1940, inclusive, we are elimi- 
nating many issues from the Board proceeding in- 
volving the vears 1936 and 1937, we are establishing 
a basis for computing depreciation in future years 
thus enabling the Bank to make proper entries on 
its books, and to prepare proper income tax returns, 
we are avoiding long and expensive litigation which 
will not only defer the determination of the Bank’s 
tax hability for the vears 1936 to 1940, inclusive, 
for several vears, but will also continue to make it 
impossible to make proper computations of the de- 
preeiation deduetions or to prepare proper ineome 
tax returns. 

There is so much of mutual advantage to the Gov- 
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ernment and to the Bank to give effect to the 1m- 
mense amount of work done by vour representatives 
and the Bank over a two-vear period in compiling 
the-e revised schedules, by accepting those sched- 
wes, and there are so many facts involved in con- 
neeton with this matter, as stated herein, to justify 
the acceptance of the schedules, that I respectfully 
submit this letter as a request for reconsideration 
of the case in the hope that upon such reconsidera- 
tion vour office may find the depreeiation schedules, 
as revised by vour representatives. to be eorreet and 
acceptable. 


Very truly vours 
. . . b] 


[Endorsed]: No. 11718. United States Cireuit 
Court of Appeals for the Ninth Cirenit. Bank of 
Ameriea National Trust and Savings Association, 
a National Banking Association. Appellant, vs. 
United States of America, Appellee. Transcript of 
Record. Upon Appeal From the District Court of 
the United States for the Northern District of Cali- 
fornia, Southern Division. 


Kiled August 29, 1947. 
/s/ PAG: P.- OBR 


Clerk of the United States Cireuit Court of Appeals 
for the Ninth Cirenit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11718 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a National Bank- 
ing Association, 

Appellant, 
VS. 

UNITED STATES OF AMERICA, 

Appellee. 


STATEMENT OF POINTS TO BE RELIED 
UPON ON APPEAL 


Comes Now the appellant above named by its 
attorney of record and complying with the rules of 
this Court states that it intends to rely on appeal 
on all and each of the points alleged in the state- 
ment of points to be relied upon on appeal filed 
with the District Court below and indicated in the 
transcript herein. 


/s/ GEORGE H. KOSTER, 
Attorney for Appellant. 
300 Montgomery Street, 
San Franciseo, California. 


Receipt of copy acknowledged 9/4/47. 


/s/ WILLIAM E. LICKING, 
Asst. U. S. Atty. 
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In the United States Circuit Court of Appeals 
for the Ninth Cirenit 


No. 11718 


BANK OF AMERICA NATIONAL TRUST AND 
SAVINGS ASSOCIATION, a National Bank- 
ing Association, 

Appellant, 
oy 


UNITED STATES OF AMERICA, 
Appellee. 


STIPULATION AS TO PORTION OF RECORD 
TO BE PRINTED 


Whereas the parties hereto believe that certain 
portions of the record on appeal herein may be 
omitted from the printed record without incon- 
venience to the Court in the consideration of the 
errors assigned, 

Now Therefore, for the purpose of redueing the 
costs of appeal, the parties hereto through their 
respective counsel of record hereby stipulate and 
agree that only the portions of the reeord desig- 
nated below need be included in the printed reeord: 


1, Pages 1 to 125, inclusive, which ineludes: 


a. Amended Complaint. 

b. Answer to Amended Complaint. 

ec. Stipulation of Facts No. 1. 

d. Strpulation of Facts No. 2. 

e. Plaintiff's Motion to Set Aside Order of 
Submission and to Reopen Case. 
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P Defendant’s opp ation te plamtiffh sy te 
tion to re er cause 

vy. Distriet Court's Opinton tiled Deceraber 
Dd, 1946, 


bh. Order oof the Court filed Deeeraber 30 
1O46, 


to Findings of Pact and Conelustons of Law. 
jo Sudement entered Mareh 13, 1947. 
k. Nottee of Appeal with date of Filing. 
l Bond for Casts on appeal, 
mn. Designation of Contents of Reeord on 
Appeal tiled in Distriet Court. 
nt. Appellant’s statement of Points to be 
Rehed Upon on Appeal Filed in Distriet Court. 
o Order extending time within whieh = to 
file Record on Appeal. 
p. ‘Tranuseript of Docket entries, 
2. Pages of exhibits attached to Stipulation of 
Facts No. 2 as follows: 
a. Paves | to 2 of Exhibit 3. 
b Page 5 of ExlInbit 3. 
« Page 10 of Exhibit 3. 


d. Paes 18 to 40. inclusive, of Exhibit : 


oa 
—w 
e 


e. Pages 43 to 47, inelusive, of Exhibit : 


—~ 
® 


f. Pages 50 to 53, inelusive, of Exhibit 3. 
g. All pages of Exhibits 5 to 15, inclusive. 
h. Sheet }oof exhibit 16, 
i. Sheet 56 of Exhibit 16. 
j. All pages of Exhibit 17. 
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3S. Statement of Points to he Rehed Upon on 
Appeal filed in the Cireuit Court. 


4+. Tins Stipulation as to Portion of Reeord to 
be printed. 


The portions of the reeord to be omitted from 
the record are as follows: 


1. Pages of Exhibits attached to Stipulation of 
Facts No. 2 as follows: 


(a) <All pages of Exhibits 1 and 2. 

(h) Paget of Exhibit 3. 

(¢) Pages 6 to 9, inclusive. of Exhibit 3. 
(1) Pages 11 to 17, inclusive, of Exhibit 3. 
(e) Pages 41 and 42 of Exinbit 3. 

(f) Pages 48 and 49 of Exhibit 3. 

(2) <All pages of Exhibit 4. 

(h) Sheets 2 to 55, inelusive, of Exhibit 16. 
(i) Sheets 57 to 80, inclusive, of Exlnbit 16- 


It is further stipulated and agreed that Sheets 
2 to 55. inclusive, and Sheets 57 to 80, inclusive, of 
Exhibit 16 attached to Stipulation of Facts No. 2 
and omitted from the printed reeord are deprecia- 
tion sehedules which are similar to and contain the 
same information as Sheets 1 and 56 of said ex- 
hibit differing only as to names and figures appli- 
cable to particular depreciable properties. 

It is further stipulated and agreed that 1f in the 
eourse of the preparation of the briefs or im the 
oral argument of this appeal counsel for either 
party finds it necessary or desirable to refer to any 
of the exhibits or portions thereof which have been 
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omitted from the printed record, le may, with the 
permission and the approval of the Court, refer to 
said exhibits in the original reeord. 

This stipulation shall be included in the printed 


reeord. 
Respeetfully submitted, 


/s/ GEORGE H. KOSTER, 
Attorney for Appellant. 

/s/ FRANK J. HENNESSY, 

/s/ WILLIAM E. LICKING, 
Attorneys for Appellee. 


So ordered: 


/s/ FRANCIS A. GARRECHT, 
Senior United States Circuit 
Judge. 


San Francisco, Calif., October 21, 1947. 


